California

Building Industry Ass'n of San Diego County v. State Water Resources Control Bd., 124 Cal.App.4th 866, 22 Cal.Rptr.3d 128, 34 Envtl. L. Rep. 20,149, 4 Cal. Daily Op. Serv. 10,694, 2004 Daily Journal D.A.R. 14,492, Cal.App. 4 Dist., Dec 07, 2004.
Background: Building industry association filed petition for writ of mandate against regional and state water control boards, challenging issuance of comprehensive municipal stormwater sewer permit, as including water quality standard provisions which allegedly were too stringent and impossible to satisfy, and so violative of federal Clean Water Act standard. Environmental groups intervened as defendants. The Superior Court, San Diego County, Wayne L. Peterson, J., denied petition. Association appealed. 

Holding: The Court of Appeal, Haller, J., held that water boards were not prohibited by Clean Water Act "maximum extent practicable" standard of stormwater pollutant abatement from including provisions in permit which required that municipalities comply with state water quality standards.

Affirmed.
· In exercising its independent judgment when reviewing an administrative proceeding, a trial court must afford a strong presumption of correctness concerning the administrative findings, and the party challenging the administrative decision bears the burden of convincing the court that the administrative findings are contrary to the weight of the evidence.
· On review of a trial court's determination of a challenge to an administrative ruling, the Court of Appeal applies a substantial evidence standard when reviewing the trial court's factual determinations on the administrative record.
· On review of a trial court's determination of a challenge to an administrative ruling, an appellate court conducts a de novo review of the trial court's legal determinations, and is also not bound by the legal determinations made by the agency.
· Court of Appeal gives appropriate consideration to an administrative agency's expertise underlying its interpretation of an applicable statute.
· The party challenging the scope of an administrative permit has the burden of showing the agency abused its discretion or its findings were unsupported by the facts.

Horwitz v. City of Los Angeles, 124 Cal.App.4th 1344, 22 Cal.Rptr.3d 295, 4 Cal. Daily Op. Serv. 11,002, 2004 Daily Journal D.A.R. 14,859, Cal.App. 2 Dist., Dec 15, 2004.
Background: Homeowners remodeled their house after obtaining a permit based on an erroneous calculation of the required front-yard setback, and neighbors appealed to city's administrative agencies to challenge permit. After city's zoning administrator sustained neighbors' challenge to front-yard setback, the Superior Court, Los Angeles County, No. BC271518, David C. Velasquez, J., granted neighbors' petition for a writ of mandate, and issued a writ commanding city to revoke all of homeowners' building permits and their certificate of occupancy. City and homeowners appealed. 

Holding: The Court of Appeal, Vogel, J., held that homeowners' permit was subject to revocation for failure to comply with mandatory requirements of city ordinance.

Affirmed.
· When the trial court is acting on a petition seeking judicial review of an adjudicatory decision rendered by an administrative agency, the trial court is required to scrutinize the record and determine whether substantial evidence supports the administrative agency's findings and whether these findings support the agency's decision.
· In determining whether substantial evidence supports an administrative agency's findings and whether those findings support the agency's decision, the trial court must resolve reasonable doubts in favor of the administrative findings and decision.
· On judicial review of an adjudicatory decision rendered by an administrative agency, issues of law are reviewed by the trial court de novo, subject to the rule that the agency's interpretation of the relevant law is entitled to respect unless that interpretation is clearly erroneous, and the same is true with regard to the appellate court's review of the trial court's decision.
Connecticut


State v. Bloom, 86 Conn.App. 463, 861 A.2d 568, Conn.App., Dec 14, 2004.
Background: Defendant was convicted in the Superior Court, Judicial District of Fairfield, Damiani, J., of injury to property in public recreational areas. Defendant appealed. 

Holdings: The Appellate Court, Foti, J., held that: 

(1) failure to define "ornamental lawn" did not render ordinance prohibiting injury to property in public recreational areas unconstitutionally vague; 

(2) evidence was sufficient to support conviction; 

(3) photographs of lawn taken five months after citation was issued were not relevant to proving condition of park on day citation was issued; and 

(4) defendant was not prejudiced by denial of request for continuance.

Affirmed.
· If a statute or regulation does not sufficiently define a term, it is appropriate to look to the common understanding of the term as expressed in a dictionary.

Indiana

Kiel Bros. Oil Co., Inc. v. Indiana Dept. of Environmental Management, 819 N.E.2d 892, Ind.App., Dec 30, 2004.
Background: Operator of gas station sought review of the Office of Environmental Adjudication's decision that operator was not entitled to third-party indemnification from the Excess Liability Trust Fund (ELTF) for remediation expenses paid as settlement of station owner's action against operator for petroleum contamination from underground storage tanks on property. The Superior Court, Marion County, Michael D. Keele, J., affirmed. Operator appealed. 

Holding: The Court of Appeals, Bailey, J., held that station owner was not considered a third-party, but rather was a first-party who had already been partially reimbursed from ELTF.

Affirmed.
· The Court of Appeals is free to determine any legal question that arises out of the administrative agency's decision and is not bound by the agency's interpretation of the law.
Story Bed & Breakfast, LLP v. Brown County Area Plan Com'n, 819 N.E.2d 55, Ind., Dec 16, 2004.
Background: Landowner brought action for declaration that it was not bound by unrecorded land-use restrictions in planned unit development (PUD), and county area plan commission counterclaimed for declaration to the contrary. Adjacent property owner intervened on behalf of the plan commission. The Circuit Court, Brown County, Judith A. Stewart, J., granted in part and denied in part cross-motions for summary judgment. Landowner's interlocutory appeal was certified. The Court of Appeals affirmed in part and reversed in part, holding that the land-use restrictions were not enforceable against landowner as bona fide purchaser due to lack of sufficient notice. Adjacent property owner petitioned for rehearing. The Court of Appeals granted the petition in part and affirmed its prior opinion. 

Holdings: On petition to transfer, the Supreme Court, Boehm, J., held that: 

(1) recording of PUD conditions generally is not required; 

(2) landowner was not bona fide purchaser who lacked notice of unrecorded PUD restrictions; and 

(3) plan commission was not equitably estopped from enforcing unrecorded PUD restrictions.

Remanded.
· The administrative construction of the agency's own documents and statute is entitled to weight.

Kentucky

Westerfield v. Diversified Health Care, Inc., Not Reported in S.W.3d, 2003 WL 22026100, Ky.App., Aug 29, 2003.


Note: This decision has been given a red flag.
Claimant petitioned for review of decision of Workers' Compensation Board that reversed an ALJ's award of permanent partial disability (PPD) benefits in connection with a second work-related injury. Employer filed cross-petition for review. The Court of Appeals, Dyche, J., held that: (1) claim for earlier work-related injury never accrued, for purposes of statutory requirement that all accrued workers' compensation claims against employer be filed concurrently, because claimant never filed formal application for benefits in connection with that injury prior to settling claim with employer; and (2) ALJ's award of PPD benefits was abuse of discretion because second work-related injury did not independently produce additional impairment beyond pre-existing 21 percent impairment.

Opinion of Workers' Compensation Board affirmed.
· "Substantial evidence" is evidence which, when taken alone or in light of all the evidence, has probative value to induce conviction in the mind of a reasonable person.

Maine


Melanson v. Secretary of State, 861 A.2d 641, 2004 ME 127, Me., Oct 08, 2004.
Background: Challenger appealed from decision of the Secretary of State rejecting her challenges to nonparty nomination petition forms circulated by supporters of candidates for offices of president and vice-president of the United States and allowing the names of those candidates to appear on the November presidential ballot. The Superior Court, Kennebec County, Studstrup, J., affirmed Secretary's decision. Challenger appealed. 

Holding: The Supreme Judicial Court held that certification of party unenrollment did not need to be included on the nomination petition forms, but could be contained on a separate form that the Secretary of State considered as part of the petition itself.

Affirmed.
· When the Superior Court acts as an intermediate court of appeals, the Supreme Judicial Court reviews directly the decision of the tribunal of original jurisdiction for errors of law, abuse of discretion, or findings not supported by the record.
· If a statute is ambiguous, the Supreme Judicial Court reviews whether the agency's construction is reasonable.
Maryland

Department of Public Safety and Correctional Services v. Neal, 160 Md.App. 496, 864 A.2d 287, Md.App., Dec 30, 2004.
Background: Department of Public Safety and Correctional Services brought action for judicial review of final decision of ALJ rescinding termination of employee of state correctional facility, reinstating employee, and imposing a 30-day suspension without pay. The Circuit Court, Anne Arundel County, Michele D. Jaklitsch, J., entered judgment affirming ALJ's decision. Department appealed. 

Holdings: The Court of Special Appeals, Deborah S. Eyler, J., held that: 

(1) employee was entitled to participate in action for judicial review proceeding, and 

(2) ALJ did not exceed her authority by changing discipline imposed by appointing authority and in imposing disciplinary sanction of one-month suspension without pay.

Affirmed.
· In reviewing a decision of an ALJ, an appellate court does not review a circuit court's ruling, but reviews directly the final agency decision.
· If there is some evidence pointing in each direction, an issue is, by definition, "fairly debatable," and a decision of an ALJ, whichever way it goes, may not be reversed on judicial review as having been arbitrary or capricious.

Nevada

State, University and Community College System v. Sutton, 103 P.3d 8, 194 Ed. Law Rep. 707, Nev., Dec 28, 2004.
Background: Tenured professor at state university brought breach of contract action against university, after university terminated his employment based on professor's unsatisfactory evaluations from eight years ago. The District Court, Clark County, Mark W. Gibbons, J., denied university summary judgment and entered judgment on a jury verdict in favor of professor. University appealed. 

Holdings: The Supreme Court, Leavitt, J., held that: 

(1) university's qualified immunity did not preclude breach of contract action; 

(2) district court was not limited to review of university's administrative decision terminating professor; 

(3) issue preclusion did not prevent professor from arguing university did not have just cause in termination; 

(4) evidence regarding professor's teaching performance during the year he was terminated was relevant; 

(5) prior judgment reinstating professor was admissible; 

(6) trial court did not abuse its discretion in denying university's motion to amend pleading; and 

(7) university breached the implied covenant of good faith and fair dealing in terminating professor.

Affirmed.
· A discretionary state agency act, for which qualified immunity applies, requires personal deliberation and judgment.
· When a state agency act is ministerial or operational, the qualified immunity for discretionary acts does not apply.
· In former professor's breach of contract action brought against state university, district court did not abuse its discretion in denying university's request to apply issue preclusion based on previous termination hearing to prevent professor from arguing that university did not have just cause for terminating him; termination hearing did not address professor's employment contract, but rather dealt with allegations dating back eight years, and thus, the issues decided in the termination hearing were not identical to the issues presented in the breach of contract action.
· Issue preclusion may apply to administrative proceedings.

New Jersey
Green v. State Health Benefits Com'n, 373 N.J.Super. 408, 861 A.2d 867, N.J.Super.A.D., Dec 09, 2004.
Background: Insureds under health benefits program for state employees appealed decision by the State Health Benefits Commission's (SHBC) to uphold discontinuation of coverage for home health aide services. 

Holding: The Superior Court, Appellate Division, S.L. Reisner, J.A.D., held that the decision was arbitrary and capricious without an explanation of past exception to exclusion of coverage for custodial care and of any change in factual circumstances.

Reversed and remanded.
· The Superior Court, Appellate Division, will ordinarily defer to the decision of a state administrative agency unless the appellant establishes that the agency's decision was arbitrary, capricious, or unreasonable or that it was unsupported by sufficient credible, competent evidence in the record.
· If the Superior Court, Appellate Division, concludes that the record supports the agency's decision, it will affirm, even if it might have reached a different conclusion had it considered the matter de novo.
· It is incumbent on an agency to explain its decision in sufficient detail to assure the Superior Court, Appellate Division, that the agency actually considered the evidence and addressed all issues before it.
· Failure to address critical issues or to analyze the evidence in light of those issues renders the agency's decision arbitrary and capricious and is grounds for reversal.

Rahway Hosp. v. Horizon Blue Cross Blue Shield of New Jersey, 374 N.J.Super. 101, 863 A.2d 1050, N.J.Super.A.D., Jan 03, 2005.
Background: Hospital sought judicial review of decision of Commissioner of Department of Banking and Insurance that hospital was required to treat health-care insurer's patients at discounted contract payment rates for four months after termination of provider contract between hospital and insurer. 

Holding: The Superior Court, Appellate Division, Lefelt, J.A.D., held that hospital was not limited in charging contract rate for treatment of subscribers unless it was medically necessary during four-month extension period.

Reversed.
· Although an appellate court is not bound by an administrative agency's interpretation of a statute, it must give "substantial deference" to the agency's interpretation of a statute it is charged with implementing, provided it is not plainly unreasonable.
· Administrative agencies are statutory creatures, whose powers are circumscribed by the legislature.
· Any legislative interpretation of a statute similar to "judicial surgery" performed by an agency must be carefully scrutinized to ensure the agency has not overstepped its bounds.
· A regulation generally only applies prospectively.
· A regulation may apply retroactively if the legislature or agency has expressed that intent, either explicitly or impliedly, and retroactive application would not cause a manifest injustice or an interference with a vested right.
New York

Independent Master Plumbers of Westchester County, Inc. v. Westchester County Board of Plumbing Examiners, 13 A.D.3d 374, 786 N.Y.S.2d 92, 2004 N.Y. Slip Op. 09073, N.Y.A.D. 2 Dept., Dec 06, 2004.
Background: Plumbing company brought hybrid Article 78 proceeding and action in which it sought to prohibit county board of plumbing examiners from enforcing apprentice ratio rule and declaratory judgment finding rule invalid. The Supreme Court, Westchester County, DiFiore, J., denied petition and dismissed proceeding and action. Company appealed. 

Holdings: The Supreme Court, Appellate Division, held that: 

(1) board acted within its authority in adopting rule, and 

(2) rule was not arbitrary, capricious, or contrary to plumbing licensing law.

Affirmed as modified.
· An administrative agency has both the authority expressly delegated in its legislation and those powers required by necessary implication.
· When an agency has been endowed with broad power to regulate in the public interest, courts generally will uphold reasonable acts that further the regulatory scheme.
Vento v. New York State Dept. of Motor Vehicles, 12 A.D.3d 684, 786 N.Y.S.2d 81, 2004 N.Y. Slip Op. 08878, N.Y.A.D. 2 Dept., Nov 29, 2004.
Background: Owner of antique vehicle commenced proceeding under Article 78 for review of determination of the Department of Motor Vehicles (DMV), which found that his vehicle was "unidentifiable" and subject to confiscation. DMV appealed from order of the Supreme Court, Suffolk County, Werner, J., which enjoined it from selling vehicle at auction pending a hearing on petition, and from judgment which granted petition, and directed DMV to assign vehicle a vehicle identification number (VIN) and return it to petitioner. 

Holdings: The Supreme Court, Appellate Division, held that: 

(1) petitioner had no right to appeal from intermediate order; 

(2) destruction of VIN on replacement engine did not warrant presumption that vehicle itself had been stolen; and 

(3) even if destruction of VIN warranted presumption that vehicle itself had been stolen, owner rebutted presumption.

Appeal dismissed, and judgment affirmed.
· Any right of direct appeal from intermediate order in Article 78 proceeding terminated with entry of final judgment in the proceeding.
Pennsylvania


Gibson v. W.C.A.B. (Armco Stainless & Alloy Products), 861 A.2d 938, Pa., Nov 22, 2004.
Background: Employee's widow sought review of decision of Workers' Compensation Appeal Board, No. A01-2139, denying fatal claim petition alleging that employee's death from lung cancer had been caused by workplace exposure to asbestos. The Commonwealth Court, No. 1860CD2002, reversed, and employer appealed. 

Holdings: The Supreme Court, No. 39 WAP 2003, Newman, J., held that: 

(1) petition was not supported by substantial evidence, and 

(2) lay opinion testimony by employee's co-worker about the presence in the workplace of a substance he believed to be asbestos was inadmissible.

Reversed.
· Statute permitting Commonwealth agencies to receive all relevant evidence of reasonably probative value at agency hearings without being bound by technical rules of evidence mandates a relaxation of the strict rules of evidence in hearings and proceedings, such as those held by a Workers' Compensation Judge; however, within the administrative forum there has not been a total abandonment of all rules of evidence.
· In general, questions concerning the admission and exclusion of evidence are within the sound discretion of the tribunal and are not to be reversed on appeal absent a finding of an abuse of discretion.
· Evidentiary rules governing expert testimony and non-expert opinion testimony, and providing that a witness may not testify to a matter without personal knowledge, are applicable to agency proceedings in general, including workers' compensation proceedings.

