California

Plastic Pipe and Fittings Ass'n v. California Building Standards Com'n, 124 Cal.App.4th 1390, 22 Cal.Rptr.3d 393, 4 Cal. Daily Op. Serv. 11,090, 2004 Daily Journal D.A.R. 14,920, Cal.App. 2 Dist., Dec 15, 2004.
Background: Plastic pipe and fittings association filed petition for writ of administrative mandate, challenging decision by Building Standards Commission and state building agencies to modify adoption of uniform plumbing code by excluding provisions allowing use of cross-linked polyethylene (PEX) pipes, based on public health concerns. The Superior Court, Los Angeles County, No. BS076413, Dzintra I. Janavs, J., granted petition. Commission and agencies appealed. 

Holdings: The Court of Appeal, Croskey, J., held that: 

(1) substantial evidence supported decision to disallow PEX use; 

(2) decision was not procedurally unfair; and 

(3) substantial evidence supported Commission's decision to defer approval of PEX pending environmental review under California Environmental Quality Act (CEQA).

Reversed with directions.
· A court cannot disturb an administrative agency's decision if substantial evidence in the administrative record supports the decision, and the court's review is limited to evidence in the administrative record.
· A court reviewing an administrative agency's quasi-legislative act cannot reweigh the evidence or substitute its own judgment for that of the agency.
· A reviewing court independently determines whether an administrative agency acted within the scope of its statutory authority.
· On appeal, reviewing court independently reviews a challenged administrative agency's decision and applies the same standard of review that governs the superior court.
· For purposes of a reviewing court's determination whether an administrative agency's decision is supported by substantial evidence, the evidence is substantial if a reasonable trier of fact could conclude that the evidence is reasonable, credible, and of solid value.
· An administrative agency making a quasi-legislative decision is not required to make detailed factual findings supporting its decision.
Robin J. v. Superior Court, 124 Cal.App.4th 414, 21 Cal.Rptr.3d 417, 4 Cal. Daily Op. Serv. 10,451, 2004 Daily Journal D.A.R. 14,123, Cal.App. 4 Dist., Nov 24, 2004.
Background: Mother petitioned juvenile court to permit her two minor sons to visit their incarcerated father. The Superior Court, San Diego County, Charles G. Rogers, J., declared regulation precluding visitation to be invalid and ordered that California Department of Corrections (CDC) allow visitation. CDC appealed. 

Holdings: The Court of Appeal, Aaron, J., held that: 

(1) statute authorizing juvenile court to order visitation did not apply; 

(2) CDC was not estopped from asserting juvenile court's lack of jurisdiction; 

(3) regulation prohibiting visitation did not conflict with sentencing statute or statute allowing juvenile court to order visitation; 

(4) juvenile court acted in excess of jurisdiction in considering validity of regulation; and 

(5) mother's petition could not be deemed petition for writ of habeas corpus.

Reversed.
· An administrative regulation is impermissible only if it exceeds the scope granted by the relevant enacting legislation or if it conflicts with any act of the Legislature.
· Administrative regulations that alter or amend the authorizing statute or enlarge or impair its scope are void, and courts are obligated to strike down such regulations.
· Generally, a party challenging the validity of an administrative regulation bears the burden of demonstrating that the regulation fails the test set out by United States Supreme Court in Turner v. Safley.
· An administrative regulation is presumed to be valid.

Illinois


Canel v. Topinka, 212 Ill.2d 311, 818 N.E.2d 311, 288 Ill.Dec. 623, Ill., Oct 07, 2004.
Background: Owner of unclaimed property filed class action against state treasurer and director of unclaimed property division to recover for state's unconstitutional retention of dividends and interest under the Uniform Disposition of Unclaimed Property Act. The Circuit Court, Cook County, Stephen A. Schiller, J., granted state's motion to dismiss. Owner appealed. The Appellate Court, Hall, J., 342 Ill.App.3d 65, 276 Ill.Dec. 86, 793 N.E.2d 845, reversed and remanded. Treasurer appealed. 

Holdings: The Supreme Court, Freeman, J., held that: 

(1) the owner was not required to exhaust administrative remedies; 

(2) the dividends remained the private property of the owner; and 

(3) the state could not take them without just compensation.

Affirmed.
· The "exhaustion of administrative remedies doctrine" holds that a party aggrieved by an administrative decision cannot seek judicial review without first pursuing all available administrative remedies.
· The reasons for the exhaustion requirement are to allow the administrative agency to fully develop and consider the facts of the case before it, to allow the agency to utilize its expertise, and to allow the aggrieved party to obtain relief from the agency, thus making judicial review unnecessary.
· Where the Administrative Review Law is applicable and provides a remedy, a circuit court may not redress a party's grievance through any other type of action.
· The circuit court's power to resolve factual and legal issues arising from an agency's decision must be exercised within its review of the agency's decision and not in a separate proceeding.
· An aggrieved party may seek judicial review of an administrative decision without complying with the exhaustion of remedies doctrine where a statute, ordinance, or rule is attacked as unconstitutional on its face.
· An aggrieved party may seek judicial review of an administrative decision without complying with the exhaustion of remedies doctrine where issues of fact are not presented and agency expertise is not involved.
· Exhaustion is not required if the administrative remedy is inadequate or futile or in instances where the litigant will be subjected to irreparable injury due to lengthy administrative procedures that fail to provide interim relief.
Grever v. Board of Trustees of Illinois Mun. Retirement Fund, 353 Ill.App.3d 263, 818 N.E.2d 401, 288 Ill.Dec. 713, Ill.App. 2 Dist., Nov 04, 2004.
Background: Former township supervisor sought administrative review of decision of Board of Trustees of Illinois Municipal Retirement Fund disqualifying him from receiving benefits from the Fund, because of his felony convictions. The Circuit Court, Lake County, Raymond J. McKoski, J., affirmed. Former township supervisor appealed. 

Holding: The Appellate Court, O'Malley, P.J., held that conviction for felony official misconduct, in connection with performance of his duties as township supervisor, did not disqualify him from receiving benefits from Municipal Retirement Fund with respect to his additional public employment as county board member and as commissioner of county forest preserve district.

Reversed and remanded.
· In an appeal from an administrative review proceeding, the Appellate Court reviews the decision of the agency, not the judgment of the Circuit Court.
· The findings and conclusions of an administrative agency on questions of fact are deemed prima facie true and correct and will not be disturbed on review unless they are against the manifest weight of the evidence.
· Illinois courts may defer to an administrative agency's interpretations and enforcement of statutes because of the considerable experience and expertise the agency may have concerning the issues before it.
· An administrative agency's interpretation of a statute is not binding on the reviewing court.

Northern Trust Co. v. County of Lake, 353 Ill.App.3d 268, 818 N.E.2d 389, 288 Ill.Dec. 701, Ill.App. 2 Dist., Nov 04, 2004.
Background: Trust, as landowner, and trust's beneficiary brought declaratory judgment action, after county denied plaintiffs a conditional use permit to construct a wastewater treatment facility as part of proposed townhome development on plaintiffs' vacant parcel. The Circuit Court, Lake County, Raymond J. McKoski, J., granted county's motion to dismiss. Plaintiffs appealed. 

Holdings: The Appellate Court, Byrne, J., held that: 

(1) a trial court's decision to dismiss a declaratory judgment action, pursuant to a motion with respect to pleadings or a motion for involuntary dismissal based on certain defects or defenses, is subject to de novo review, overruling Stone v. Omnicom Cable Television of Illinois Inc., 131 Ill.App.3d 210, 86 Ill.Dec. 226, 475 N.E.2d 223; 

(2) plaintiff failed to exhaust their administrative remedies before bringing declaratory judgment claim alleging that wastewater treatment facility was a permitted accessory use; 

(3) plaintiffs did not have vested right to construct the facility; and 

(4) the facility was not a "pollution control facility," for purposes of Illinois Environmental Protection Act's preemption of local zoning requirements for new pollution control facilities.

Affirmed.
· Under the doctrine of exhaustion of remedies, generally, a party aggrieved by an administrative action must first pursue all available administrative remedies before resorting to the courts.
· The purpose of the doctrine of exhaustion of remedies is to allow administrative bodies to develop a factual record and to permit them to apply the special expertise that they possess, before resorting to the courts.

Indiana


Higgason v. Lemmon, 818 N.E.2d 500, Ind.App., Nov 30, 2004.
Background: Prisoner brought civil rights action against employees of correctional facility. The Superior Court, Sullivan County, Thomas E. Johnson, J., and Ann Smith, Magistrate, granted summary judgment in favor of employees, and prisoner appealed. 

Holdings: The Court of Appeals, Friedlander, J., held that: 

(1) doctrine of res judicata barred consideration of prisoner's claims that had been raised and rejected by federal appeals court, and 

(2) prisoner was required to exhaust his administrative remedies by complying with prison grievance procedure before filing suit in state court.

Affirmed.
· A claimant who has an available administrative remedy must pursue that remedy before being allowed access to the courts.
· A party's failure to exhaust administrative remedies deprives the trial court of subject matter jurisdiction.
· The policy requiring claimants to exhaust their administrative remedies before filing suit avoids premature litigation, permits the compilation of an adequate record for judicial review, and affords agencies the opportunity and autonomy to correct their own errors.
· The rule requiring exhaustion of administrative remedies is not without exceptions: an exception occurs if administrative procedures are not capable of answering the question presented by a party's claim.

Story Bed & Breakfast, LLP v. Brown County Area Plan Com'n, 819 N.E.2d 55, Ind., Dec 16, 2004.
Background: Landowner brought action for declaration that it was not bound by unrecorded land-use restrictions in planned unit development (PUD), and county area plan commission counterclaimed for declaration to the contrary. Adjacent property owner intervened on behalf of the plan commission. The Circuit Court, Brown County, Judith A. Stewart, J., granted in part and denied in part cross-motions for summary judgment. Landowner's interlocutory appeal was certified. The Court of Appeals affirmed in part and reversed in part, holding that the land-use restrictions were not enforceable against landowner as bona fide purchaser due to lack of sufficient notice. Adjacent property owner petitioned for rehearing. The Court of Appeals granted the petition in part and affirmed its prior opinion. 

Holdings: On petition to transfer, the Supreme Court, Boehm, J., held that: 

(1) recording of PUD conditions generally is not required; 

(2) landowner was not bona fide purchaser who lacked notice of unrecorded PUD restrictions; and 

(3) plan commission was not equitably estopped from enforcing unrecorded PUD restrictions.

Remanded.
· The administrative construction of the agency's own documents and statute is entitled to weight.

Whinery v. Roberson, 819 N.E.2d 465, Ind.App., Dec 17, 2004.
Background: Department of Natural Resources (DNR) employees brought a class action against the Director of the State Personnel Department (SPD), alleging that SPD failed to comply with salary increase statute. The Superior Court, Marion County, Cynthia Ayers, J., granted Director summary judgment. Employees appealed. 

Holdings: The Court of Appeals, Mathias, J., held that: 

(1) salary statute was part of employees' contractual relationship with state; 

(2) employees were not required to enter into evidence a written contract; 

(3) employees did not forfeit their contractual rights under statute by continuing to work; 

(4) statute provided employees with a private right so action; 

(5) SPD was not entitled to assert on appeal that statute did not include certain jobs; 

(6) mathematical errors in salary calculation constituted manifestation of clear error; and 

(7) genuine issues of material fact regarding SPD's 90% policy precluded summary judgment.

Affirmed in part, reversed in part, and remanded.
· An administrative agency is not disqualified from changing its mind, and when it does, the court still sits in review of the administrative decision and cannot approach the statutory construction issue de novo and without regard to the administrative understanding of the issues.
Maryland


Consumer Protection Division v. George, 383 Md. 505, 860 A.2d 896, Md., Nov 09, 2004.
Background: Violator of Consumer Protection Act appealed cease and desist order of Consumer Protection Division which required it to, among other things, post a surety bond and disclose financial information. The Circuit Court, Baltimore County, John F. Fader II, J., affirmed in part and reversed in part. Division appealed. 

Holdings: The Court of Appeals, Greene, J., held that: 

(1) Division's authority to require violator to take "affirmative action" did not permit Division to require violator to post a performance bond before engaging in further business transactions, and 

(2) Division's authority to require violator to take "affirmative action" did not permit Division to require violator to disclose financial information.

Affirmed.
· Because an appellate court reviews an agency decision under the same statutory standards as the circuit court, appellate court reevaluates the decision of the agency, not the lower court.
· Generally, judicial review of administrative agency action is narrow.
· Reviewing court must not substitute its judgment for the expertise of those persons who constitute an administrative agency.
· Appellate court must respect the expertise of an agency and accord deference to its interpretation of a statute that it administers; however, the court may always determine whether the administrative agency made an error of law.
· Typically, a determination of whether an administrative agency made an error of law requires considering (1) the legality of the decision and (2) whether there was substantial evidence from the record as a whole to support the decision.
Converge Services Group, LLC v. Curran, 383 Md. 462, 860 A.2d 871, Md., Nov 08, 2004.
Background: Issuer of surety bond product for use by residential tenants in lieu of security deposits sought declaratory judgment that its product did not violate state law, and one day later, the Consumer Protection Division of the Office of Maryland Attorney General filed administrative statement of charges alleging issuer's violations of Consumer Protection Act (CPA) and Security Deposit Law and Application Fee Law (SDL). The Circuit Court, Baltimore County, dismissed the complaint. Issuer noted an appeal to the Court of Special Appeals, but before that court could decide the appeal, the Court of Appeals granted certiorari. 

Holding: The Court of Appeals, Harrell, J., held that under the doctrine of primary jurisdiction, it was appropriate for the trial court to dismiss the declaratory judgment action.

Affirmed.
· "Primary jurisdiction" is a judicially-created rule designed to coordinate the allocation of functions between courts and administrative bodies; the doctrine is not concerned with subject matter jurisdiction or the competence of a court to adjudicate, but rather is predicated upon policies of judicial restraint, i.e., which portion of the dispute--settling apparatus, the courts or the agencies, should, in the interests of judicial administration, first take the jurisdiction that both the agency and the court have.
· The doctrine of primary jurisdiction comes into play when a court and an administrative agency have concurrent jurisdiction over the same matter, and there is no statutory provision to coordinate the work of the court with that of the agency.
· Primary jurisdiction is relevant only where the claim is initially cognizable in the courts but raises issues or relates to subject matter falling within the special expertise of an administrative agency.
· Where the administrative process and remedy is intended to be primary, but not exclusive, relative to seeking judicial relief, the party anxious for judicial involvement nonetheless must exhaust the administrative remedy provided and then seek judicial review of the administrative action, if available, before a court can properly adjudicate the merits of the alternative remedy.

Montana

Orr v. State, 324 Mont. 391, 106 P.3d 100, 20 O.S.H. Cas. (BNA) 2112, 2004 MT 354, Mont., Dec 14, 2004.
Background: Miners, who suffered from asbestosis, and their families brought negligence action against State, claiming that State knew of the asbestos danger associated with working in vermiculite mine but failed to warn them. The District Court, Lewis and Clark County, Jeffrey M. Sherlock, J., granted State's motion to dismiss. Miners appealed. 

Holdings: The Supreme Court, Patricia O. Cotter, J., held that: 

(1) State owed miners a duty to inform them of the results of safety investigations under industrial hygiene statutes; 

(2) State was not shielded from liability by public duty doctrine; 

(3) Federal Metallic and Non-Metallic Mine Safety Act did not preempt State industrial hygiene law; and 

(4) State was not protected from suit by sovereign immunity.

Reversed and remanded.
Ohio

Performing Arts School of Metro. Toledo, Inc. v. Wilkins, 104 Ohio St.3d 284, 819 N.E.2d 649, 2004-Ohio-6389, Ohio, Dec 08, 2004.
Background: Tax Commissioner appealed decision of the Board of Tax Appeals which granted exemption based on application by nonprofit lessee. 

Holdings: The Supreme Court, O'Connor, J., held that: 

(1) lessee was not property "owner" within the meaning of statute permitting the owner to file application for exemption from taxation, and 

(2) the lessee's lack of standing to file application for exemption was not cured by owner joining the application after the deadline for filing had passed.

Reversed.
· In administrative appeals parties must meet strict standing requirements in order to satisfy the threshold requirement for the administrative tribunal to obtain jurisdiction.
Pennsylvania


Com. ex rel. Pappert v. Coy, 860 A.2d 1201, Pa.Cmwlth., Nov 08, 2004.
Background: Attorney General filed petitions for review and injunctive relief, and application for special and summary relief, challenging appointment by the Minority Leader of the House of Representatives of former Representative to a seat on the Pennsylvania Gaming Control Board. After action was dismissed, the Supreme Court determined that ripeness was not an impediment to further proceedings, and remanded. 

Holdings: The Commonwealth Court, No. 640 M.D. 2004, Smith-Ribner, J., held that: 

(1) addressing an issue of first impression, appointment violated constitutional prohibition of appointment of Senator or Representative to civil office to which a salary, fee, or perquisite is attached during the time for which he was elected, and 

(2) violation made appointment void ab initio, but did not bar reappointment after term expired.

Ordered accordingly.
· Court hearing petition for review may grant summary relief pursuant to Rule of Appellate Procedure permitting court to order special relief, including a preliminary or special injunction, where the moving party establishes that the case is clear and free from doubt, that there exist no genuine issues of material fact to be tried, and that the moving party is entitled to judgment as a matter of law.
J.S. v. Whetzel, 860 A.2d 1112, 2004 PA Super 406, Pa.Super., Oct 20, 2004.
Background: Medical expert, retained by alleged tortfeasor for personal injury action, sought review of a decision of the Court of Common Pleas, York County, Civil Division, No. 2000-SU-02362-01, Kennedy, J., that denied medical expert's motion for protective order to shield his federal 1099 miscellaneous income forms from discovery. 

Holdings: The Superior Court, No. 1649 MDA 2003, Kelly, J., held that: 

(1) order denying request of medical expert for protection from discovery order was reviewable as collateral order; 

(2) rule on discovery of expert testimony did not limit discovery of medical expert to facts and opinions to which expert would testify, and bases for those facts and opinions; and 

(3) discovery order that required medical expert to produce all federal 1099 miscellaneous income forms received from any insurance company or attorney during four year period was overbroad.

Order vacated, and case remanded.
· Collateral order doctrine, which permits appellate review of collateral orders of administrative agency or lower court, is specialized, practical application of general rule that only final orders are appealable as of right.

South Dakota

Dakota Truck Underwriters v. South Dakota Subsequent Injury Fund, 689 N.W.2d 196, 2004 SD 120, S.D., Oct 27, 2004.
Background: Workers' compensation insurers appealed decision of state Department of Labor that dismissed insurers' claims for reimbursement from state Subsequent Injury Fund (SIF) on limitations grounds. The Circuit Court, Sixth Judicial Circuit, Hughes County, Lori S. Wilbur, J., affirmed Department's decision. Insurers appealed. 

Holdings: The Supreme Court, Lee D. Anderson, Circuit Judge, held that: 

(1) as a matter of first impression, Supreme Court reviews de novo trial court's decision as to applicability of equitable tolling when facts are undisputed; 

(2) doctrine of equitable tolling applied to extend filing period; but 

(3) equitable estoppel did not apply and thus did not allow insurers to file claims against SIF after limitations period.

Affirmed in part, reversed in part, and remanded.
· Questions of law that are decided by an administration agency are subject to de novo review; no deference is given to an agency's conclusion of law.
· Supreme Court's review of an administrative agency's decision is unaided by any presumption that the Circuit Court's review of the agency's decision was correct.

Washington

Affordable Cabs, Inc. v. Department of Employment Sec., 124 Wash.App. 361, 101 P.3d 440, Wash.App. Div. 3, Nov 23, 2004.
Background: Taxicab company appealed decision of the Commissioner of the Employment Security Department requiring company to make unemployment contributions for taxicab driver who had formerly worked for company under contract stating that he was an independent contractor. The Superior Court, Spokane County, Robert D. Austin, J., affirmed Commissioner's decision. Taxicab company appealed. 

Holdings: The Court of Appeals, Brown, J., held that: 

(1) taxicab driver was covered employee under Employment Security Act, and 

(2) statutory exemption did not apply.

Affirmed.
· Appellate court reviews an agency's interpretation and application of the law de novo.
· Reviewing court defers to an agency's interpretation of the law where the agency has specialized expertise in the relevant field, but the court is not bound by the agency's interpretation.
· "Substantial evidence" upholding administrative findings is evidence of sufficient quantity to persuade a fair-minded person of the truth or correctness of the agency order.
· On review of administrative findings of fact, the court will not substitute its judgment for that of the agency regarding witness credibility or the weight of evidence.

