Alaska


Paxton v. Gavlak, 100 P.3d 7, Alaska, Oct 15, 2004.
Background: In 1999, father moved for reduction of 1989 child support order, for which Alaska Child Support Enforcement Division (CSED) had begun administrative review in 1997. The Superior Court, Fourth Judicial District, Fairbanks, Richard D. Savell, J., entered order reducing payments from date of 1999 motion forward. Father appealed. 

Holding: The Supreme Court, Eastaugh, J., held that since CSED had not closed file, reducing father's obligation from 1997 date CSED had begun administrative review, rather than date of petition, was not improper retroactive modification.

Affirmed in part, vacated in part, and remanded.
· Where an administrative agency's decision is communicated in a letter that fails to clearly state that it is a final decision and that the claimant has thirty days to appeal, it is an abuse of discretion not to relax the thirty-day appeal deadline.

Connecticut

Solomon v. Connecticut Medical Examining Bd., 85 Conn.App. 854, 859 A.2d 932, Conn.App., Nov 09, 2004.
Background: Physician appealed pro se from decision of the Medical Examining Board revoking his license to practice medicine in the state. The Superior Court, Judicial District of New Britain, Arnold W. Aronson, Judge Trial Referee, sustained Board's decision and dismissed the appeal. Physician appealed. 

Holdings: The Appellate Court, Dranginis, J., held that: 

(1) fact that only one member of three-member panel of the Board presiding over physician's case was a physician did not deprive physician of due process of law; 

(2) physician failed to substantiate his claim that the physician member of three-member panel slept through portions of proceeding; 

(3) fact that each member of the panel was absent for one day during the six-day hearing did not deprive physician of due process of law; 

(4) physician failed to show that he was harmed by any procedural irregularities; and 

(5) substantial evidence supported Board's decision.

Affirmed.
· Judicial review of an administrative agency decision requires a court to determine whether there is substantial evidence in the administrative record to support the agency's findings of basic fact and whether the conclusions drawn from those facts are reasonable.
· Constrained by a narrow scope of review on appeal from decision of an administrative agency, neither the Appellate Court nor the trial court may retry the case or substitute its own judgment for that of the administrative agency on the weight of the evidence or questions of fact.
· On appeal in action seeking judicial review of administrative agency's decision, the Appellate Court's ultimate duty is to determine, in view of all of the evidence, whether the agency, in issuing its order, acted unreasonably, arbitrarily, illegally or in abuse of its discretion.
· The substantial evidence rule governs judicial review of administrative fact-finding under the Uniform Administrative Procedure Act (UAPA).
· An administrative finding is supported by substantial evidence if the record affords a substantial basis of fact from which the fact in issue can be reasonably inferred.
· The substantial evidence rule imposes an important limitation on the power of the courts to overturn a decision of an administrative agency and provides a more restrictive standard of review than standards embodying review of weight of the evidence or clearly erroneous action.
· The Appellate Court will review a decision of the trial court dismissing an appeal from an administrative agency only to determine whether it was rendered in accordance with the Uniform Administrative Procedure Act (UAPA).

D.C.
Georgetown University v. District of Columbia Dept. of Employment Services, 862 A.2d 387, D.C., Dec 02, 2004.
Background: Claimant petitioned for review of decision of ALJ finding that claimant had failed to provide timely notice of her work-related injury to her employer. The Department of Employment Services reversed. Employer petitioned for review. 

Holdings: The Court of Appeals, Wagner, C.J., held that: 

(1) ALJ's finding that claimant failed to provide timely written notice of her injury was supported by substantial evidence, and thus Department of Employment Services (DOES) was bound to accept ALJ's finding on appeal, and 

(2) case would be remanded to DOES for consideration of claimant's argument that her claim for causally related medical benefits was not barred by her failure to give timely notice of injury to employer.

Reversed and remanded.
· An administrative order can only be sustained on the grounds relied on by the agency.
· In reviewing an agency decision, appellate court must consider: (1) whether the agency made a finding of fact on each material contested issue of fact; (2) whether substantial evidence in the record supports each finding; and (3) whether the conclusions of law follow rationally from the findings.
· Court of Appeals will uphold an agency's decision if it is based upon "substantial evidence," which means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· Agency's legal conclusions are entitled to less deference on appeal than its factual findings because of the reviewing court's legal expertise.
· Generally, Court of Appeals will defer to an agency's interpretation of the statute and regulations it administers unless its interpretation is unreasonable or in contravention of the language or legislative history of the statute and/or regulations.
Washington Hosp. Center v. District of Columbia Dept. of Employment Services, 859 A.2d 1058, D.C., Oct 07, 2004.
Background: Employer appealed from order of the Department of Employment Services (DOES) declaring claimant eligible to receive workers' compensation. 

Holding: The Court of Appeals, Pryor, Senior Judge, held that, although doctor discussed asbestos exposure as possible cause of claimant's mesothelioma, he did not tell claimant that it caused her mesothelioma because he did not have knowledge of asbestos at employer, and it was not until 5 months later when claimant received reports documenting asbestos at employer that there was causal relationship established between claimant's illness and her work, and thus, statutory 30-day notice period began, not when doctor discussed illness with claimant, but, rather, once claimant received reports, and thus, claimant's notice of injury, which was given before she received reports, was timely.

Affirmed.
· In reviewing an administrative decision, appellate court defers to factual findings of the agency as long as there is substantial evidence to support them.
· "Substantial evidence" to support agency decision is defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· Appellate court will affirm the agency's findings of fact as long as they are supported by substantial evidence, notwithstanding that there may be contrary evidence in the record.
· Where an agency's decision is largely based upon interpretation of a statute or regulation, appellate court defers if the decision is reasonable in light of the language of the statute or rule, the legislative history, and judicial precedent.

Delaware


E.I. Dupont De Nemours & Co. v. Faupel, 859 A.2d 1042, Del.Super., Jan 30, 2004.
Background: Employer appealed from decision of the Industrial Accident Board (IAB) finding that workers' compensation claimant's injury, Guillain-Barré Syndrome/chronic inflammatory demyelinating polyneuropathy, which resulted from an influenza vaccination administered to her by her employer, was within the course and scope of her employment. 

Holding: The Superior Court, New Castle County, Cooch, J., held that, as matter of apparent first impression, claimant's injury was within course and scope of her employment and, therefore, was compensable.

Affirmed.
· The function of the reviewing court is to determine whether the agency's decision is supported by substantial evidence, and "substantial evidence" means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· When reviewing agency decision, appellate court does not weigh the evidence, determine questions of credibility, or make its own factual findings.
· On appeal of agency decision, reviewing court must view the facts in a light most favorable to the party prevailing below, and therefore, it merely determines if the evidence is legally adequate to support the agency's factual findings.
· If agency's decision is supported by substantial evidence, appellate court must affirm the decision of an agency even if the court might have, in the first instance, reached an opposite conclusion.
Free-Flow Packaging Intern., Inc. v. Secretary of Dept. of Natural Resources and Environmental Control of State, 861 A.2d 1233, 34 Envtl. L. Rep. 20,137, Del.Supr., Nov 12, 2004.
Background: Company that emitted air contaminants appealed from decision of the Environmental Appeals Board which upheld finding by the Department of Natural Resources and Environmental Control (DNREC) that company had violated a condition of its operating permit by failing to pay full amount of permit fee. The Superior Court, New Castle County, affirmed Board's decision. Company appealed.
· As a general rule, when an agency adopts a regulation, it must comply with the Administrative Procedures Act's (APA's) procedures for adopting a regulation, and when an agency decides whether a named party is violating a law or regulation, it must comply with the APA's procedures for case decisions; but, when an agency carries out other functions, as when it implements a specific and detailed statutory directive, it may operate outside the scope of the APA.

Florida

Florida Democratic Party v. Hood, 884 So.2d 1148, 29 Fla. L. Weekly D2418, Fla.App. 1 Dist., October 28, 2004.
Background: Political party petitioned to review emergency rule affecting touchscreen voting adopted by Department of State.

Holding: The District Court of Appeal, Per Curiam, held that adoption by Department of emergency rule complied with statute authorizing adoption of emergency rules.

Petition denied, and question certified.
· Because of the accelerated emergency rulemaking process, judicial review of a rule adopted by such process takes place without an intervening administrative challenge to exhaust administrative remedies.
· When a rule is adopted under the emergency rule process the courts generally do not concern themselves with the substantive validity of the emergency rule; instead, the concern is whether the agency followed the requirements of the statute authorizing adoption of emergency rules.
UNIMED v. State, 884 So.2d 963, 29 Fla. L. Weekly D889, Fla.App. 1 Dist., April 13, 2004.
Background: Insurer sought review of an immediate final order issued by Office of Insurance Regulation, which ordered it to cease and desist from the transaction of any new or renewal insurance business in state.

Holding: The District Court of Appeal held that order failed to recite facts demonstrating the existence of an immediate danger to the public health, safety, or welfare.

Reversed.
· In order to support the issuance of an immediate final order, it is not sufficient for an agency merely to allege a statutory violation; instead, the order must contain a factual recitation sufficient to demonstrate the existence of an imminent threat of specific incidents of irreparable harm to the public interest requiring use of the extraordinary device afforded by statute governing immediate final orders.

Illinois

Eden Retirement Center, Inc. v. Department of Revenue, 213 Ill.2d 273, 821 N.E.2d 240, 290 Ill.Dec. 189, Ill., Dec 02, 2004.
Background: Taxpayer applied for property tax exemption for parcel of real property containing duplex buildings, asserting that charitable-use exemption applied. Taxing districts intervened. Adopting recommendation of county board of review, the state Department of Revenue denied application. Taxpayer appealed. The Circuit Court, Madison County, Daniel J. Stack, J., reversed. Department and taxing districts appealed. The Appellate Court, 346 Ill.App.3d 252, 281 Ill.Dec. 274, 803 N.E.2d 895, affirmed. Department and taxing districts were granted leave to appeal. 

Holdings: The Supreme Court, Freeman, J., held that: 

(1) fact that taxpayer's parcel was exempt from federal income taxes was not dispositive of issue of exemption under Illinois Constitution; 

(2) statute creating charitable-use property tax exemption did not remove the constitutional requirement of charitable use in context of taxpayer's duplex buildings; and 

(3) taxpayer's duplex units were not used primarily for charitable purposes, within meaning of Illinois Constitution.

Appellate court reversed; circuit court reversed; Department confirmed.
· An administrative agency's findings of fact should not be disturbed on review unless they are against the manifest weight of the evidence.
People v. Bonutti, 212 Ill.2d 182, 817 N.E.2d 489, 288 Ill.Dec. 131, Ill., Sep 23, 2004.
Background: Defendant charged with driving under the influence (DUI) of alcohol filed request for judicial hearing to rescind statutory summary suspension of driver's license, and moved to exclude results of alcohol breath test from criminal prosecution. The Circuit Court, Effingham County, Sherri L.E. Tungate, J., affirmed suspension at first hearing, and ruled at second hearing that breath test was inadmissible in criminal proceeding. State and defendant appealed. The Appellate Court, 338 Ill.App.3d 333, 273 Ill.Dec. 22, 788 N.E.2d 331, affirmed. State filed petition for leave to appeal. 

Holding: The Supreme Court, Thomas, J., held that under administrative rule governing administration of alcohol breath tests, test was valid if driver did not regurgitate within 20 minutes before test, not if officer did not see him regurgitate.

Affirmed.
· Administrative regulations have the force and effect of law and are construed according to the same standards that govern the construction of statutes.

Kansas

Soza v. Kansas Dept. of Revenue Div. of Vehicles, 33 Kan.App.2d 254, 100 P.3d 102, Kan.App., Nov 12, 2004.
Background: After the suspension of driver's license was affirmed at an administrative hearing, driver filed a petition for review. The District Court, Ford County, Van Hampton, J., granted the Kansas Department of Revenue, Division of Vehicles, summary judgment. Driver appealed. 

Holding: The Court of Appeals, Greene, P.J., held that driver's "reservation" of issues during an administrative hearing on the revocation of his motor vehicle driver's license was insufficient to preserve the issues for review in the District Court.

Affirmed.
· Mere reservation of issues at the administrative hearing is inadequate to meet the exhaustion requirement for subject matter jurisdiction of the district court on appeal of such matters.

Louisiana

Dow Chemical Co. Louisiana Operations Complex Cellulose and Light Hydrocarbons Plants, Part 70 Air Permit Major Modifications and Emission v. Reduction Credits, 885 So.2d 5, 2003-2278 (La.App. 1 Cir. 9/17/04), La.App. 1 Cir., September 17, 2004.
Background: Chemical company applied for modification of air permits and a volatile organic compound (VOC) emission reduction credit. The Department of Environmental Quality (DEQ) approved the applications, and environmental group sought judicial review. The Nineteenth Judicial District Court, Parish of East Baton Rouge, No. 502,251 “N,” Jewel E. “Duke” Welch, J., affirmed, and environmental group appealed.

Holding: The Court of Appeal, Whipple, J., held that DEQ did not act arbitrarily or fail to give sufficient weight to environmental concerns when granting permit modifications and approving emission reduction credit application.

Affirmed.
· Considerable weight is afforded to an administrative agency's construction of a statutory scheme that it is entrusted to administer.
· When reviewing an administrative final decision in an adjudication proceeding, the district court functions as an appellate court.
· A court may reverse or modify an agency decision if substantial rights of the appellant have been prejudiced because the administrative findings, inferences, conclusions, or decisions are: (1) in violation of constitutional or statutory provisions; (2) in excess of the statutory authority of the agency; (3) made upon unlawful procedure; (4) affected by other error of law; (5) arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise of discretion; or (6) not supported and sustainable by a preponderance of the evidence as determined by the reviewing court.
· When reviewing an agency decision, the trial court is a fact finder who weighs the evidence and makes its own conclusions of fact by a preponderance of the evidence.

Mississippi

Titan Tire of Natchez, Inc. v. Mississippi Com'n on Environmental Quality, 891 So.2d 195, Miss., December 02, 2004.
Background: Tire company appealed decision of the Mississippi Commission on Environmental Quality which found company in violation of its National Pollutant Discharge Elimination System (NPDES) permit and issued fine. The Chancery County, Hinds County, Denise Owens, Chancellor, affirmed. Company appealed.

Holdings: The Supreme Court, Cobb, P.J., held that:

(1) substantial evidence supported Commission's decision;

(2) decision was not arbitrary and capricious;

(3) Commission did not act outside its power; and

(4) company failed to demonstrate that Department of Environmental Quality violated company's equal protection rights.

Affirmed.
· When an agency interprets a statute that it is responsible for administering, the court must defer to the agency's interpretation so long as the interpretation is reasonable; rather than applying its own interpretation when the applicable statute is silent or ambiguous regarding a specific question, the court determines whether the agency's interpretation was reasonable.
· The reviewing court is concerned only with the reasonableness of an administrative order that interprets a statute that it is responsible for administering, not its correctness.
· The burden of proof rests with the party challenging the actions of an administrative agency.
· “Substantial evidence” is something more than a mere scintilla of evidence or something less than a preponderance of the evidence but more than a scintilla or glimmer.
· A factor to be considered when determining whether an agency's order was appropriate is whether the order was arbitrary or capricious.
· An agency's action is “arbitrary and capricious” if the agency entirely failed to consider an important aspect of the problem, or provided a reasoning that was inconsistent with the evidence presented.
· The Supreme Court gives great deference to the administrative agency in interpreting its own regulations.
New Jersey

New Jersey State Ass'n of Nurse Anesthetists, Inc. v. New Jersey State Bd. of Medical Examiners, 372 N.J.Super. 554, 859 A.2d 1239, N.J.Super.A.D., Nov 03, 2004.
Background: Nurse anesthetist association sought review of regulations promulgated by the New Jersey State Board of Medical Examiners (BME) regarding standards for the administration of anesthesia in physicians' offices during non-minor surgeries. 

Holdings: The Superior Court, Appellate Division, Alley, J.A.D., held that: 

(1) regulation requiring nurse anesthetists to be supervised by anesthesiologist was not arbitrary or unreasonable; 

(2) BME was not regulating the nursing profession; and 

(3) regulation did not establish an illegal anesthesiologist guild.

Affirmed.
· Administrative agencies generally possess wide discretion and authority to select the means and procedures by which to meet their statutory objectives; an agency itself is best suited to review its own regulations and, in deciding whether or not to change them, to choose the means by which to proceed.
· Administrative regulations enjoy a presumption of validity.
· A party that challenges administrative regulations bears the burden of showing they are arbitrary, capricious, or unreasonable, or beyond the scope of the power delegated to the agency by the Legislature.
· Courts have a strong inclination to defer to agency action provided it is consistent with the legislative grant of power.

Tennessee

City of Brentwood v. Metropolitan Bd. of Zoning Appeals, 149 S.W.3d 49, Tenn.Ct.App., Feb 03, 2004.
Background: City and individual property owners filed petition for common law writ of certiorari seeking judicial review of decision of metropolitan board of zoning appeals that affirmed the granting, by the zoning administrator of a neighboring city, of a building permit for construction of a billboard. The Chancery Court, Davidson County, Irvin H. Kilcrease, Jr., Chancellor, granted the motions to dismiss filed by the zoning board of appeals and the owner of the billboard. The city and individual property owners appealed. 

Holdings: The Court of Appeals, William C. Koch, Jr., J., held that: 

(1) city failed to meet burden of demonstrating that billboard owner waived its right to question city's standing to seek judicial review of decision of metropolitan board of zoning appeals; 

(2) applicable statutes and ordinances permitted city to seek judicial review of decision of metropolitan board of zoning appeals, as required for finding that city had standing to seek judicial review of decision of metropolitan zoning board of appeals; 

(3) interests city sought to vindicate were within zone of interests protected by neighboring city's zoning ordinances, as would give city standing to seek judicial review of decision of metropolitan board of zoning appeal; and 

(4) individual landowners lacked standing to join city's petition for common law writ of certiorari.

Reversed and remanded.
· Parties to administrative proceedings must raise all objections to procedural errors during hearing in order to preserve these questions for later appellate review.

Texas

Houston v. Nelson, 147 S.W.3d 589, 193 Ed. Law Rep. 332, Tex.App.-Corpus Christi, Aug 27, 2004.
Background: Teacher who was employed under a school district teaching permit appealed from decision of the Commissioner of Education finding that he was not a "teacher" within the meaning of the Texas Term Contract Non-Renewal Act (TCNA). The 28th District Court, Nueces County, Nanette Hasette, J., affirmed Commissioner's decision, and teacher appealed. 

Holding: The Court of Appeals, Hinojosa, J., held that teacher who was employed under a school district teaching permit was not employed as a "teacher" within meaning of TCNA.

Affirmed.
· Substantial-evidence review is a limited standard that gives great deference to an agency in its field of expertise and only requires more than a scintilla to support an agency's determination.
· The issue for the reviewing court is not whether the agency reached the correct conclusion, but rather whether there is some reasonable basis in the record for the action taken by the agency.
· The evidence in the record may preponderate against the decision of the agency and nonetheless amount to substantial evidence to support its decision.

Wisconsin

All Star Rent A Car, Inc. v. Wisconsin Dept. of Transp., 276 Wis.2d 793, 688 N.W.2d 681, 2004 WI App 198, Wis.App., Sep 23, 2004.
Background: Automobile dealer filed petition for judicial review of decision of the Division of Hearings and Appeals (DHA) revoking its motor vehicle dealer license and affirming the Department of Transportation's (DOT's) denial of its application for license renewal. The Circuit Court, Dane County, Moria Krueger, J., dismissed the petition because dealer had not served the DHA within the 30-day period prescribed by statute. Dealer appealed. 

Holding: The Court of Appeals, Deininger, P.J., held that dealer's service of the petition on DOT, rather than DHA, was sufficient to confer jurisdiction on circuit court to review DHA's decision, in light of the ambiguity of statutory service requirements.

Reversed and remanded with directions.
· The failure to serve the agency that made the decision for which judicial review is sought within the statutory 30-day period deprives the circuit court of jurisdiction.
· Parties who wish to have administrative decisions reviewed in circuit court are required to strictly comply with statutory requirements for service of process, and a failure to strictly comply may produce harsh consequences.

Wyoming


Baxter v. Sinclair Oil Corp., 100 P.3d 427, 2004 WY 138, Wyo., Nov 10, 2004.
Background: The District Court, Carbon County, Kenneth E. Stebner, J., affirmed decision of Division of Workers' Compensation that denied claim regarding back pain. Claimant appealed. 

Holdings: The Supreme Court, Golden, J., held that: 

(1) evidence supported hearing examiner's conclusion that opinion of claimant's medical expert was based upon history of no prior pain symptoms and thus was entitled to little weight, and 

(2) evidence supported finding that back injury arose out of and in course of employment.

Reversed and remanded.
· Substantial-evidence test is the appropriate standard of review in appeals from Wyoming Administrative Procedures Act (WAPA) contested case proceedings when factual findings are involved and both parties submit evidence.
· When only the party with the burden of proof submits evidence in the contested case proceeding and that party does not ultimately prevail, the arbitrary-or-capricious standard governs the judicial review of that agency decision.
· Even if the administrative agency's factual findings are found to be supported by substantial evidence, the ultimate agency decision may still be found to be arbitrary or capricious for other reasons.
· Supreme Court does not examine the record only to determine if there is substantial evidence to support the administrative agency's decision; Supreme Court must also examine the conflicting evidence to determine if the hearing examiner could have reasonably made its finding and order upon all of the evidence before it.

