Alaska


Matanuska Elec. Ass'n, Inc. v. Chugach Elec. Ass'n, Inc., 99 P.3d 553, Alaska, Oct 08, 2004.
Background: Electric utility sued electricity supplier for breach of contract. The Superior Court, Third Judicial District, Anchorage, Peter A. Michalski, J., denied supplier's motion to dismiss, subsequently granted supplier summary judgment, and awarded supplier attorney fees. Utility appealed and supplier cross-appealed. 

Holdings: The Supreme Court, Carpeneti, J., held that: 

(1) Regulatory Commission, by declining to resolve utility's related regulatory claims, waived its primary agency jurisdiction; 

(2) principle of comity did not apply to electric utility's action; 

(3) utility was excused from exhausting administrative remedies; 

(4) res judicata and collateral estoppel did not apply, since Commission had not adjudicated claims; 

(5) "prudent utility practice" standard in parties' agreement applied to supplier's debt management practices; 

(6) supplier's submission to Commission of interim rate request with its permanent rate request did not violate parties' agreement; and 

(7) utility did not properly raise issue of supplier's good faith.

Affirmed in part, reversed in part, vacated in part, and remanded.
· "Doctrine of primary agency jurisdiction" provides that a court may, in appropriate cases, stay or dismiss pending litigation so as to enable a proper agency to initially pass upon an aspect of the case calling for administrative expertise; this generally occurs when a case raises questions of fact not within the ordinary experience of courts, or if the case requires the exercise of administrative discretion.
· The primary agency jurisdiction doctrine is one of prudence, and not an absolute jurisdictional limitation; when an agency has discretion to deny proceedings requested by the plaintiff and elects not to exercise this discretion, the court may decline to apply the doctrine.
· A question of comity arises when there is tension between courts and/or agencies having concurrent jurisdiction over the same matter; in such cases, one court should defer action on causes properly within its jurisdiction until the courts of another sovereignty with concurrent powers, and already cognizant of litigation, have had an opportunity to pass upon the matter.
· A party must generally exhaust administrative remedies before bringing an action challenging an agency decision; this allows the agency to apply its expertise and correct its own errors.
· Requirement that party exhaust administrative remedies before bringing court action may be excused where the attempt to exhaust administrative remedies is futile or severely impractical.
Arizona

Pima County v. Pima County Law Enforcement Merit System Council, 209 Ariz. 204, 99 P.3d 19, Ariz.App. Div. 2, Sep 30, 2004.
Background: Sheriff and county sought review of decision of the County Law Enforcement Merit System Council that reinstated deputy whom sheriff had terminated for disciplinary reasons. The Superior Court, Pima County, No. C20031396, Leslie Miller, J., affirmed. Sheriff and county appealed. 

Holding: The Court of Appeals, Eckerstrom, J., held that Council was required to apply a deferential standard of review in reviewing sheriff's decision to terminate deputy sheriff for disciplinary reasons.

Reversed and remanded.
· Administrative agencies have no common law or inherent powers; their powers are limited by their enabling legislation.

California

Westside Concrete Co., Inc. v. Department of Indus. Relations, Div. of Labor Standards Enforcement, 20 Cal.Rptr.3d 717, Ordered Not Published, Previously published at: 123 Cal.App.4th 1317, (Cal. Rules of Court, Rules 976, 977, 979), 150 Lab.Cas. P 59,917, 10 Wage & Hour Cas.2d (BNA) 538, 4 Cal. Daily Op. Serv. 10,077, 2004 Daily Journal D.A.R. 13,713, Cal.App. 2 Dist., Oct 14, 2004.
Note: This case has been given a red flag.
Background: Concrete company brought action for declaratory and injunctive relief to resolve dispute with Division of Labor Standards Enforcement (DLSE) concerning application of Industrial Welfare Commission (IWC) wage order governing meal breaks to concrete ready-mix industry. The Superior Court, Los Angeles County, No. BC286838, Ralph W. Dau, J., sustained demurrers filed by DLSE and IWC, and entered judgment of dismissal. Company appealed. 

Holdings: The Court of Appeal, Boland, J., held that: 

(1) issue of material fact existed as to whether DLSE opinion letters interpreting wage order were invalid underground regulations, precluding summary dismissal of such claim, and 

(2) company's argument that IWC lacked authority to fashion regulatory penalties for violations of wage order was mooted by statute providing for such penalties.

Affirmed in part and reversed in part.

Connecticut


George v. Town of Watertown, 85 Conn.App. 606, 858 A.2d 800, Conn.App., Oct 19, 2004.
Background: Property owner brought action against town and its planning and zoning commission seeking declaration that actions of commission in creating and implementing sidewalk fund were unlawful, seeking restitution for money paid into sidewalk fund, and seeking declaration that amendment of town zoning regulations to official permit sidewalk fund was unlawful and unconstitutional. The Superior Court, Judicial District of Waterbury, Matasavage, J., dismissed complaint. Owner appealed. 

Holdings: The Appellate Court, McLachlan, J., held that: 

(1) commission's establishment of sidewalk fund was not beyond purview of zoning power, as exception to doctrine of exhaustion of administrative remedies; 

(2) sidewalk fund did not violate strong public policy, as exception to exhaustion rule; and 

(3) owner's claim for judgment declaring that subsequent amendment of zoning regulations to provide for sidewalk fund was unlawful and unconstitutional was ripe for adjudication.

Affirmed in part and reversed in part.
· Under doctrine of exhaustion of administrative remedies, a trial court lacks subject-matter jurisdiction over an action that seeks a remedy that could be provided through an administrative proceeding, unless and until that remedy has been sought in the administrative forum; in the absence of exhaustion of that remedy, the action must be dismissed.
Florida

Locklear v. Florida Fish & Wildlife Conservation Com'n, 886 So.2d 326, 29 Fla. L. Weekly D2541, Fla.App. 5 Dist., Nov 12, 2004.
Background: Defendant appealed from a final order of the Fish & Wildlife Conservation Commission imposing sanctions upon him following his convictions in county court for certain illegal gill net fishing-related offenses. 

Holding: The District Court of Appeal, Pleus, J., held that Fish & Wildlife Conservation Commission's assessment of a fine and license suspension following defendant's convictions in county court for certain illegal gill net fishing-related offenses did not amount to a double jeopardy violation.

Affirmed.

· So long as a penalty imposed by an administrative agency is within the permissible range of statutory law, an appellate court will not disturb the penalty unless the administrative findings are reversed in whole or in part.
Georgia

Torrente v. Metropolitan Atlanta Rapid Transit Authority, 269 Ga.App. 42, 603 S.E.2d 470, 4 FCDR 2712, Ga.App., Aug 10, 2004.
Background: After the Metropolitan Atlanta Rapid Transit Authority (MARTA) purchased property that housed several businesses and paid business owner business relocation benefits, business owner appealed the award. The Superior Court, Fulton County, Bonner, J., affirmed and dismissed business owner's claims of inverse condemnation and fraudulent misrepresentation. Business owner appealed. 

Holdings: The Court of Appeals, Ruffin, P.J., held that: 

(1) the trial court's failure to reverse the Metropolitan Atlanta Rapid Transit Authority's (MARTA) decision to award relocated business owner only $1,000.00 towards the costs incurred during business owner's search for a new business location was not an abuse of discretion; 

(2) business owner was not entitled to recover lost profits and attorney fees associated with relocation of owner's business; 

(3) relocated business owner could file inverse condemnation action against MARTA; and 

(4) business owner stated a claim for misrepresentation against MARTA.

Affirmed in part and reversed in part.
· During review under the Administrative Procedure Act, the trial court may not substitute its judgment for that of the agency as to the weight of the evidence on questions of fact.
· Under the Administrative Procedure Act, the Court of Appeals may only reverse or modify the administrative decision if the decision (1) violates a constitutional or statutory provision; (2) exceeds the administrative body's statutory authority; (3) resulted from unlawful procedure; (4) is affected by error of law; (5) is clearly erroneous, given the reliable, probative, and substantial evidence; or (6) is arbitrary, capricious, or characterized by an abuse or unwarranted exercise of discretion.

Hawaii


Allstate Ins. Co. v. Ponce, 105 Hawai'i 445, 99 P.3d 96, Hawai'i, Oct 06, 2004.
Background: Insurer filed declaratory relief action to establish that it had no duty to defend or indemnify insured, under Joint Underwriting Plan (JUP) no-fault motor vehicle insurance policy for which insured was qualified as public assistance recipient, for damages to third party tort claimant resulting from motor vehicle accident. The Circuit Court, Greg K. Nakamura, J., entered judgment in favor of insurer. Third party tort claimant appealed. 

Holdings: The Supreme Court, Levinson, J., held that: 

(1) insurer's cancellation of policy due to insured's failure to provide proof that vehicle was registered failed to meet statutory requirements; 

(2) authority to verify vehicle registration by JUP insured was vested in Insurance Commissioner and Department of Health Services; and 

(3) coverage dates on Certificate of Eligibility, rather than dates on "temporary no-fault card," controlled coverage under policy.

Vacated and remanded.
· The general principles of construction which apply to statutes also apply to administrative rules.
· If an administrative rule's language is unambiguous, and its literal application is neither inconsistent with the policies of the statute the rule implements nor produces an absurd or unjust result, courts enforce the rule's plain meaning.

Idaho


In re Mahurin, 140 Idaho 656, 99 P.3d 125, Idaho App., Jun 18, 2004.
Background: Motorist who failed alcohol concentration test sought judicial review of administrative hearing officer's determination affirming the one-year suspension of his driver's license. The District Court of the Second Judicial District, Nez Perce County, Jeff M. Brudie, J., affirmed the hearing officer's decision. Motorist appealed. 

Holdings: The Court of Appeals, Lansing, C.J., held that: 

(1) hearing officer's refusal to order production of all maintenance logs requested by motorist did not deprive motorist of due process; 

(2) motorist failed to meet burden of proving that calibration check solution had not been changed within one month before his test; 

(3) motorist failed to meet burden of proving that officer did not observe him for 15 minutes before administering breath test; and 

(4) hearing officer's refusal to consider motorist's challenge to length of suspension did not prejudice motorist.

Affirmed.
· When reviewing a decision of a district court that was rendered upon judicial review of a decision of an administrative hearing officer, the Court of Appeals examines the hearing officer's decision with due regard for, but independently of, the district court's decision.

Illinois

Grever v. Board of Trustees of Illinois Mun. Retirement Fund, 353 Ill.App.3d 263, 818 N.E.2d 401, 288 Ill.Dec. 713, Ill.App. 2 Dist., Nov 04, 2004.
Background: Former township supervisor sought administrative review of decision of Board of Trustees of Illinois Municipal Retirement Fund disqualifying him from receiving benefits from the Fund, because of his felony convictions. The Circuit Court, Lake County, Raymond J. McKoski, J., affirmed. Former township supervisor appealed. 

Holding: The Appellate Court, O'Malley, P.J., held that conviction for felony official misconduct, in connection with performance of his duties as township supervisor, did not disqualify him from receiving benefits from Municipal Retirement Fund with respect to his additional public employment as county board member and as commissioner of county forest preserve district.

Reversed and remanded.
· In an appeal from an administrative review proceeding, the Appellate Court reviews the decision of the agency, not the judgment of the Circuit Court.
· The findings and conclusions of an administrative agency on questions of fact are deemed prima facie true and correct and will not be disturbed on review unless they are against the manifest weight of the evidence.
· Illinois courts may defer to an administrative agency's interpretations and enforcement of statutes because of the considerable experience and expertise the agency may have concerning the issues before it.
· An administrative agency's interpretation of a statute is not binding on the reviewing court.

Northern Trust Co. v. County of Lake, 353 Ill.App.3d 268, 818 N.E.2d 389, 288 Ill.Dec. 701, Ill.App. 2 Dist., Nov 04, 2004.
Background: Trust, as landowner, and trust's beneficiary brought declaratory judgment action, after county denied plaintiffs a conditional use permit to construct a wastewater treatment facility as part of proposed townhome development on plaintiffs' vacant parcel. The Circuit Court, Lake County, Raymond J. McKoski, J., granted county's motion to dismiss. Plaintiffs appealed. 

Holdings: The Appellate Court, Byrne, J., held that: 

(1) a trial court's decision to dismiss a declaratory judgment action, pursuant to a motion with respect to pleadings or a motion for involuntary dismissal based on certain defects or defenses, is subject to de novo review, overruling Stone v. Omnicom Cable Television of Illinois Inc., 131 Ill.App.3d 210, 86 Ill.Dec. 226, 475 N.E.2d 223; 

(2) plaintiff failed to exhaust their administrative remedies before bringing declaratory judgment claim alleging that wastewater treatment facility was a permitted accessory use; 

(3) plaintiffs did not have vested right to construct the facility; and 

(4) the facility was not a "pollution control facility," for purposes of Illinois Environmental Protection Act's preemption of local zoning requirements for new pollution control facilities.

Affirmed.
· Under the doctrine of exhaustion of remedies, generally, a party aggrieved by an administrative action must first pursue all available administrative remedies before resorting to the courts.
· The purpose of the doctrine of exhaustion of remedies is to allow administrative bodies to develop a factual record and to permit them to apply the special expertise that they possess, before resorting to the courts.
Wright v. Pucinski, 352 Ill.App.3d 769, 816 N.E.2d 808, 287 Ill.Dec. 841, Ill.App. 1 Dist., Sep 16, 2004.
Background: Clinical professional counselor and clinical social worker who allowed their licenses to lapse after disciplinary proceedings had been initiated against them brought action against Illinois Department of Professional Regulation (IDPR), seeking declaration that IDPR lacked authority to continue prosecuting them. The Circuit Court of Cook County, Bernetta D. Bush, J., granted IDPR's motion to dismiss action, and plaintiffs appealed. 

Holdings: The Appellate Court, Reid, P.J., held that: 

(1) exhaustion of administrative remedies doctrine did not preclude plaintiffs from bringing legal action to challenge the jurisdiction of IDPR to continue prosecuting them, and 

(2) appeal of clinical social worker was not rendered moot when IDPR dismissed the charges against him, as the charges were dismissed without prejudice.

Reversed and remanded.
· A party aggrieved by an administrative decision ordinarily cannot seek judicial review without first pursuing all available administrative remedies.
· Requiring the exhaustion of remedies allows the administrative agency to fully develop and consider the facts of the cause before it; it allows the agency to utilize its expertise; and it allows the aggrieved party to ultimately succeed before the agency, making judicial review unnecessary.
· The doctrine of exhaustion of administrative remedies helps protect agency processes from impairment by avoidable interruptions, allows the agency to correct its own errors, and conserves valuable judicial time by avoiding piecemeal appeals.
· The exhaustion of administrative review doctrine includes administrative review in the circuit court.
· Where the Administrative Review Law is applicable and provides a remedy to an agency decision, a circuit court may not redress a party's grievance through any other type of action.
· Under the exhaustion doctrine, the circuit court's power to resolve factual and legal issues arising from an agency's decision must be exercised within its review of the agency's decision and not in a separate proceeding.
· When no issues of fact are presented or agency experience is not involved, or where the agency's jurisdiction is attacked because it is not authorized by statute, the doctrine of exhaustion of administrative remedies does not apply.

Indiana


Majestic Star Casino, LLC v. Blumenburg, 817 N.E.2d 322, Ind.Tax, Nov 12, 2004.
Background: Taxpayer sought judicial review of decision of Board of Tax Review upholding assessment of riverboat casino. 

Holdings: The Tax Court, Fisher, J., held that: 

(1) classification of riverboat casino did not violate constitutional requirement for equal and uniform taxation of property; 

(2) Board of Tax Review abused its discretion in withdrawing admissions of tax assessor; 

(3) taxpayer was entitled to 55% physical depreciation adjustment on riverboat; and 

(4) taxpayer was limited to 40.7% obsolescence adjustment on riverboat.

Affirmed in part, reversed in part, and remanded.
· Party seeking to overturn the Board of Tax Review's final determination bears the burden of proving its invalidity.

Kansas

Soza v. Kansas Dept. of Revenue Div. of Vehicles, 33 Kan.App.2d 254, 100 P.3d 102, Kan.App., Nov 12, 2004.
Background: After the suspension of driver's license was affirmed at an administrative hearing, driver filed a petition for review. The District Court, Ford County, Van Hampton, J., granted the Kansas Department of Revenue, Division of Vehicles, summary judgment. Driver appealed. 

Holding: The Court of Appeals, Greene, P.J., held that driver's "reservation" of issues during an administrative hearing on the revocation of his motor vehicle driver's license was insufficient to preserve the issues for review in the District Court.

Affirmed.
· Mere reservation of issues at the administrative hearing is inadequate to meet the exhaustion requirement for subject matter jurisdiction of the district court on appeal of such matters.
Stutzman v. City of Lenexa, 33 Kan.App.2d 160, 99 P.3d 145, Kan.App., Oct 22, 2004.
Background: Workers' compensation claimant sought benefits for exposure to hepatitis C infection (HCV) while working as city police detective. The Workers Compensation Board affirmed ALJ's determination regarding HCV being a work injury. City and its insurance carrier appealed. 

Holdings: The Court of Appeals, Pierron, P.J., held that: 

(1) evidence supported finding that exposure occurred during employment, and 

(2) award of benefits for permanent partial general disability was warranted.

Affirmed.
· Appellate court will uphold agency's findings supported by substantial evidence even though evidence in the record may support contrary findings.
· Interpretation of a statute by an administrative agency charged with the responsibility of enforcing that statute is entitled to judicial deference.
· When the agency is one of special competence and experience, its interpretation of a statute may be entitled to controlling significance on judicial review; if there is a rational basis for the agency's interpretation, it should be upheld.
· While an appellate court gives deference to the interpretation of the Workers Compensation Board concerning a workers' compensation statute, if such interpretation is erroneous, the court may grant relief.
Kentucky


Parrish v. Kentucky Bd. of Medical Licensure, 145 S.W.3d 401, Ky.App., Mar 05, 2004.
Background: Board of Medical Licensure revoked radiologist's medical license. Radiologist petitioned for review. The Jefferson Circuit Court, James Shake, J., affirmed, and radiologist sought review. 

Holdings: The Court of Appeals, Minton, J., held that: 

(1) Board of Medical Licensure had jurisdiction under the Medical Practices Act to base revocation of radiologist's license, in part, on allegations radiologist forged letters of recommendation; 

(2) Board had jurisdiction to base revocation of radiologist's license, in part, on allegations radiologist engaged in deceptive billing practices; 

(3) Board had jurisdiction to base revocation of radiologist's license, in part, on allegations radiologist refused to cooperate in Board's investigation, though facts could also be the basis for a criminal charge; 

(4) Board did not violate radiologist's procedural due process rights when conducting hearings; 

(5) Board did not improperly promulgate administrative standards by taking notice of American College of Radiology (ACR) Standard for Performance; and 

(6) expert witness could base his opinion that radiologist was violating the standard of care on his examination of maintenance logs of radiological equipment and on his discussions with people who had knowledge of radiologist's practice of radiology.

Affirmed.
· Because statutory interpretation is a matter of law reserved for the courts, a court reviewing an action by the Board of Medical Licensure is not bound by Board's interpretation of a statute.
· Failure to properly raise an issue before an administrative body precludes a person from asserting that issue in an action for judicial review of the agency's action.
· A person cannot pursue one theory before an administrative agency and another on appellate review.

Maryland

Cecil County Dept. of Social Services v. Russell, 159 Md.App. 594, 861 A.2d 92, Md.App., Nov 10, 2004.
Background: Accused child molester sought review of Administrative Law Judge's (ALJ) finding that Department of Social Services (DSS) had correctly found indicated child sexual abuse for purposes of entering his name in child abuse registry. The Circuit Court, Cecil County, Dexter M. Thompson, Jr., J., remanded the case so that audio tape of interview with police and DSS agent could be included in the administrative record. DSS appealed. 

Holdings: The Court of Special Appeals, Sharer, J., held that: 

(1) failure to request subpoena to include audio tape in record did not amount to waiver; 

(2) audio tape of interview was required to be provided to accused as part of the record in contested case hearing, and 

(3) on remand, the ALJ was required to make factual determinations regarding the circumstances of destruction of the tape.

Affirmed and remanded.
· Where the language of a statute differs from relevant language in a departmental regulation, the statutory language must control.
· Administrative bodies are not ordinarily bound by the strict rules of evidence of a law court.
· Procedural due process in administrative law is recognized to be a matter of greater flexibility than that of strictly judicial proceedings.

Massachusetts
Attorney General v. Commissioner of Ins., 442 Mass. 793, 817 N.E.2d 742, Mass., Nov 16, 2004.
Background: Attorney General sought judicial review of automobile insurance rate setting by the Commissioner of Insurance. The Supreme Judicial Court, Suffolk County, Sosman, J., reported the case without decision. 

Holdings: The Supreme Judicial Court, Cordy, J., held that: 

(1) Commissioner's decision to determine underwriting profits by using automobile insurers' internal rates of return (IRR) and ending use of Myers-Cohn model was adequately explained and reasonably supported by evidence in the administrative record, and 

(2) Commissioner lacked a reasoned basis to reject the Attorney General's evidence that premiums were excessive for policyholders with bodily injury limits above statutory minimum.

Remanded for order to affirm Commissioner's decision in part and vacate it in part.
· Reasoned consistency cannot be held to paralyze an agency that, within its statutory discretion and on substantial evidence, decides to respond to new conditions by replacing dated methodologies.
Missouri

Cedar Hill Manor, L.L.C. v. Department of Social Services, Division of Medical Services, 145 S.W.3d 447, Mo.App. W.D., Jul 13, 2004.
Background: Nursing home operator sought judicial review of administrative decision upholding Department of Social Services' set-off of Medicaid funds owed to nursing home by amount of unpaid federal penalty assessed against prior operator of home. The Circuit Court, Cole County, Thomas J., Brown, III, J., affirmed. Operator appealed. 

Holdings: The Court of Appeals, Harold L. Lowenstein, J., held that: 

(1) operator lacked standing to invoke Tenth Amendment claim; 

(2) set-off did not violate Tenth Amendment; 

(3) state law authorized set-off; 

(4) set-off without hearing on underlying penalty did not violate operator's due process rights; and 

(5) set-off did not violate public policy.

Affirmed.
· In appeals of administrative agency decisions, questions of law are for the independent judgment of the reviewing court.
· Since constitutional issues may not be ruled upon by the Administrative Hearing Commission (AHC), but only by the courts, where such issues have been addressed by the circuit court, appellate court reviews the judgment of the trial court.

HTH Companies, Inc. v. Mo. Dept. of Labor And Industrial Relations, 154 S.W.3d 358, Mo.App. E.D., Nov 09, 2004.
Background: Employers sought review of a decision of the Circuit Court, Franklin County, Cynthia M. Eckelkamp J., that reversed the Labor and Industrial Relations Commission decision that set the prevailing wage rate for asbestos workers in Boone County at $38.00 per hour, and set the prevailing wage at $16.04. 

Holdings: The Court of Appeals, Sherri B. Sullivan, J., held that: 

(1) Circuit Court had jurisdiction to consider employers' claims; 

(2) wages of apprentices were not to be included or considered by Commission in setting wage order establishing prevailing wage for workmen; 

(3) wages paid to asbestos worker found to be illegal alien were not to be included or considered by Commission in setting wage order establishing prevailing wage for asbestos workers; and 

(4) Commission did not engage in improper rulemaking when it determined that apprentice hours, and hours worked by illegal alien, should not be used in determining prevailing wages.

Decision of Circuit Court reversed.
· On appeal from administrative decision, Court of Appeals reviews decision of administrative agency, and not that of trial court.
· When reviewing administrative agency's decision, Court of Appeals must determine whether competent and substantial evidence supported agency's decision, whether agency's decision was arbitrary, capricious, or unreasonable, or whether agency abused its discretion.
· When Court of Appeals reviews decision of administrative agency, evidence is considered in light most favorable to administrative agency's finding, together with all favorable inferences which support it.
· On appeal from administrative agency's decision, agency's decision is presumed correct, and burden in challenging such decision is heavy.
· Where, on appellate review of administrative agency's decision, evidence could support finding either way, Court of Appeals is bound to uphold decision of agency.
· When reviewing questions of law on appeal from administrative decision, Court of Appeals exercises unrestricted, independent judgment and must correct erroneous interpretations of law.
· In context of administrative law, "rule" is agency statement of policy, or interpretation of law of future effect, which acts on unnamed and unspecified persons or facts.
· In context of administrative law, "adjudication" is agency decision which acts on specific set of accrued facts, and concludes only them.
McCoy v. Caldwell County, 145 S.W.3d 427, 21 IER Cases 1821, Mo., Oct 12, 2004.
Background: Former deputy sheriffs filed petitions for judicial review of their dismissals. The Circuit Court, Cole County, Thomas J. Brown, III, J., sustained motions to dismiss filed by sheriff and county. Deputy sheriffs appealed. 

Holding: On transfer from the Court of Appeals, the Supreme Court, Stephen N. Limbaugh, Jr., J., held that sheriff's affirmance following hearing of his decision to terminate deputy sheriffs was not made in contested case, and thus, circuit court lacked jurisdiction to afford judicial review of termination decision as contested case.

Affirmed.
· "Law," as referred to in subsection of Missouri Administrative Procedure Act (MAPA) defining contested case as proceeding before agency in which legal rights, duties, or privileges of specific parties are required by law to be determined after hearing, includes any ordinance, statute, or constitutional provision that mandates hearing.
State at Relation of Noland Road Raceways, Inc. v. Board of Zoning Adjustment of Kansas City, 145 S.W.3d 455, Mo.App. W.D., Jul 13, 2004.
Background: Applicant appealed from decision of the Circuit Court, Jackson County, Marco A. Roldan, J., affirming the Board of Zoning Adjustment's (BZA) denial of applicant's proposed amendment to its conditional use permit. 

Holding: The Court of Appeals, Harold L. Lowenstein, J., held that substantial and reasonable evidence supported BZA's decision denying proposed amendment to conditional use permit.

Affirmed.
· In review of Board of Zoning Adjustment's (BZA) denial of the application to amend conditional use permit, Court of Appeals would review the agency ruling, rather than that of the Circuit Court which upheld BZA's decision.
· The scope of review is limited to determination of whether Board of Zoning Adjustment's (BZA) action is supported by competent and substantial evidence upon the whole record or whether the judgment is arbitrary, capricious, unreasonable, unlawful or in excess of its jurisdiction.
· In determining whether substantial evidence existed to support the Board of Zoning Adjustment's (BZA) decision, reviewing court must view the evidence and reasonable inferences therefrom in a light most favorable to the decision.
· Reviewing court will consider the evidence and all reasonable inferences from the evidence in the light most favorable to the administrative agency's findings.
· Appellate court has no authority to make determinations of fact in proceedings which originated in administrative tribunals.

New Mexico


Kilmer v. Goodwin, 136 N.M. 440, 99 P.3d 690, 2004-NMCA-122, N.M.App., Aug 31, 2004.
Background: Taxpayers filed a protest when the Taxation and Revenue Department denied their application for a tax refund. The Department, Gerald B. Richardson, Hearing Officer, found refund claim was time barred, and taxpayers appealed. 

Holdings: The Court of Appeals, Wechsler, C.J., held that: 

(1) ninety day period for taxpayers to file a protest on their refund claim began to run upon the expiration of 120-day period during which Department failed to act on the claim; 

(2) evidence was sufficient to establish, for purposes of determining whether Department was estopped from denying claim, that head of Income Tax Section had no reason to inform taxpayer's certified public accountant (CPA) of Department's policy on protective claims; and 

(3) even if CPA was misinformed by Department on its policies regarding protective refund claims, the Department was not estopped from denying the claim.

Affirmed.
· An administrative agency may not exercise authority beyond the powers that have been granted to it.

New York

Delaurie Associates v. Martinez, 11 A.D.3d 535, 782 N.Y.S.2d 830, 2004 N.Y. Slip Op. 07306, N.Y.A.D. 2 Dept., Oct 12, 2004.
Background: Corporate owner of vehicle brought article 78 proceeding to review a determination of the Department of Motor Vehicles Appeal Board which affirmed an ALJ's determination finding that owner violated city traffic rules and regulations and imposed penalty. 

Holding: The Supreme Court, Appellate Division, held that substantial evidence supported determination.

Determination confirmed.
· Judicial review of a determination rendered by an administrative body after a hearing is limited to whether that determination is supported by substantial evidence upon the entire record.
· The courts may not weigh the evidence or reject the choice made by an administrative agency where the evidence is conflicting and room for choice exists.
TMG Services, Inc. v. State Dept. of Motor Vehicles, 11 A.D.3d 548, 782 N.Y.S.2d 817, 2004 N.Y. Slip Op. 07316, N.Y.A.D. 2 Dept., Oct 12, 2004.
Background: Automobile repair shop filed an Article 78 proceeding to review determination of Department of Motor Vehicles finding that it violated provisions of Vehicle and Traffic Law and imposed penalties. 

Holdings: The Supreme Court, Appellate Division, held that: 

(1) substantial evidence supported finding that shop engaged in fraudulent or deceptive practice and willfully performed unauthorized services; but 

(2) finding that shop willfully failed to provide quality repairs was not supported by substantial evidence; and 

(3) finding that shop failed to return replaced parts was not supported by substantial evidence.

Affirmed in part, reversed in part, and remanded.
· A reviewing court will not undertake the functions of weighing evidence and assessing credibility, as those matters are committed to the Administrative Law Judge.

Pennsylvania

Cola v. State Civil Service Com'n (Dept. of Conservation and Natural Resources), 861 A.2d 434, Pa.Cmwlth., Nov 12, 2004.
Background: Male state employee petitioned for judicial review of decision of State Civil Service Commission, No. 22895, dismissing appeal of his sex discrimination claim as basis for non-selection for position of environmental education specialist (EES). 

Holding: The Commonwealth Court, No. 1927 C.D. 2003, Colins, President Judge, held that state employee failed to make a prima facie case of sex discrimination in selection for EES position.

Affirmed.
· The standard of review involving agency adjudications is limited to a determination of whether constitutional rights have been violated, errors of law have been committed, or whether the findings of the agency are supported by substantial evidence.
· In reviewing administrative adjudications, reviewing court is not directed to inquire into administrative agency's adjudication, but rather only to determine whether it was supported by substantial evidence.
Washington

Edelman v. State ex rel. Public Disclosure Com'n, 152 Wash.2d 584, 99 P.3d 386, Wash., Oct 21, 2004.
Background: Citizen sought judicial review of decision by Public Disclosure Commission (PDC) rejecting his petition that challenged PDC's rule interpreting statute on campaign contributions. The Superior Court, Thurston County, Richard D.Hicks, J., dismissed citizen's petition, and he appealed. The Court of Appeals, 116 Wash.App. 876, 68 P.3d 296, reversed, finding that rule was invalid. PDC petitioned for review. 

Holding: The Supreme Court, Johnson, J., held that statute governing campaign contributions was not ambiguous, and thus, PDC had no authority to enact rule interpreting it.

Judgment of Court of Appeals affirmed.
· An agency charged with the administration and enforcement of a statute may interpret ambiguities within the statutory language through the rule making process.
· Appellate courts accord no deference to an agency's rule interpreting a statute where no ambiguity in the statute exists.
· An agency may not promulgate a rule that amends or changes a legislative enactment.

Wyoming


Baxter v. Sinclair Oil Corp., 100 P.3d 427, 2004 WY 138, Wyo., Nov 10, 2004.
Background: The District Court, Carbon County, Kenneth E. Stebner, J., affirmed decision of Division of Workers' Compensation that denied claim regarding back pain. Claimant appealed. 

Holdings: The Supreme Court, Golden, J., held that: 

(1) evidence supported hearing examiner's conclusion that opinion of claimant's medical expert was based upon history of no prior pain symptoms and thus was entitled to little weight, and 

(2) evidence supported finding that back injury arose out of and in course of employment.

Reversed and remanded.
· Substantial-evidence test is the appropriate standard of review in appeals from Wyoming Administrative Procedures Act (WAPA) contested case proceedings when factual findings are involved and both parties submit evidence.
· When only the party with the burden of proof submits evidence in the contested case proceeding and that party does not ultimately prevail, the arbitrary-or-capricious standard governs the judicial review of that agency decision.
· Even if the administrative agency's factual findings are found to be supported by substantial evidence, the ultimate agency decision may still be found to be arbitrary or capricious for other reasons.
· Supreme Court does not examine the record only to determine if there is substantial evidence to support the administrative agency's decision; Supreme Court must also examine the conflicting evidence to determine if the hearing examiner could have reasonably made its finding and order upon all of the evidence before it.
In re Armijo, 99 P.3d 445, 2004 WY 116, Wyo., Oct 20, 2004.
Background: Claimant brought action seeking workers' compensation benefits for an injury to his neck that claimant alleged occurred during the course of employment. The Office of Administrative Hearings (OAH) awarded benefits. The Workers' Safety and Compensation Division sought judicial review. The District Court, Albany County, Jeffrey A. Donnell, J., affirmed. Division appealed. 

Holding: The Supreme Court, Hill, C.J., held that substantial evidence supported conclusion that claimant's injury was work-related and not result of pre-existing condition.

Affirmed.
· In appeals of administrative agency action where both parties submitted evidence at the hearing before the agency and the dispute is over the soundness of the factual findings of the agency, appellate review is limited to application of the substantial evidence test, which provides that an appellate court, in reviewing findings of fact, examines the entire record to determine whether there is substantial evidence to support an agency's findings.
· If an administrative agency's decision is supported by substantial evidence, the Supreme Court cannot properly substitute its judgment for that of the agency and must uphold the findings on appeal.
· "Substantial evidence" is relevant evidence which a reasonable mind might accept in support of an administrative agency's conclusions; it is more than a scintilla of evidence.
· When factual findings of an administrative agency are challenged on appeal, the Supreme Court will affirm those findings if they are supported by substantial evidence.
· In contested cases conducted before administrative agencies, the deference that normally is accorded the findings of fact by a trial court is extended to the administrative agency, and the Supreme Court does not adjust the decision of the agency unless it is clearly contrary to the overwhelming weight of the evidence on record; this is so because, in that instance, administrative body is trier of fact and has a duty to weigh the evidence and determine the credibility of witnesses.

