California

Anthony v. Snyder, 116 Cal.App.4th 643, 10 Cal.Rptr.3d 505, 4 Cal. Daily Op. Serv. 1950, 2004 Daily Journal D.A.R. 2865, Cal.App. 4 Dist., Mar 04, 2004.

Background: Property owner brought mandamus action against county and its director of public works to require developer to make certain improvements on street adjoining property, allegedly required by county code. The Superior Court, San Diego County, No. GIN018972, Lisa Guy-Schall, J., entered judgment in favor of owner. County, director, and developer appealed. 

Holdings: The Court of Appeal, Huffman, Acting P.J., held that: 

(1) owner's action was time-barred under Subdivision Map Act (SMA); 

(2) exhaustion of administrative remedies doctrine barred action; 

(3) county's tentative map approval did not include implied condition of fulfillment of all existing, separately imposed requirements of the county code; and 

(4) county's approval of final subdivision map did not include offsite improvements to street.

Reversed with directions.
· Exhaustion of administrative remedies is a jurisdictional doctrine concerning the right to resort to the courts for relief, which raises questions of law which may be reviewed on a de novo basis.
· Requirement of exhaustion of administrative remedies before pursuing judicial remedies is a jurisdictional prerequisite, not a matter of judicial discretion.
· The exhaustion of administrative remedies doctrine operates as a defense to litigation commenced by persons who have been aggrieved by action taken in an administrative proceeding which has in fact occurred but who have failed to exhaust the remedy available to them in the course of the proceeding itself.
· In making its determinations, a public agency may choose between differing expert opinions.
· A public agency may rely upon the opinion of its staff in reaching decisions, and the opinion of staff is recognized as constituting substantial evidence to support the decision.
Connecticut
Sharon Motor Lodge, Inc. v. Tai, 82 Conn.App. 148, 842 A.2d 1140, Conn.App., Mar 23, 2004.
Background: Former clients brought legal malpractice action against attorney. Clients moved for judgment, after a mediation allegedly resulted in a $365,000 settlement. The Superior Court, Judicial District of Litchfield, Cremins, J., denied motion. Clients brought interlocutory appeal. 

Holding: The Appellate Court, DuPont, J., held that clients were not entitled to interlocutory appeal of trial court's denial of a disclosure order that sought to have court allow the testimony of mediator, who allegedly settled dispute.

Dismissed.
· The denial of a motion for a stay of a decision pending the resolution of an administrative appeal from that decision is not a final judgment; the party seeking review of such a denial must show that the trial court's decision threatens a right that the party holds at the time the decision is made.
D.C.


Mullin v. District of Columbia Rental Housing Com'n, 844 A.2d 1138, D.C., Mar 18, 2004.

Background: Tenant appealed from Rent Administrator's decision regarding tenant's challenge to rent increase. The Rental Housing Commission dismissed the appeal, due to tenant's failure to comply with Commission's order requiring establishment of escrow account or purchase of supersedeas bond. Tenant sought judicial review. The Court of Appeals, 747 A.2d 135, vacated and remanded. On remand, the Commission dismissed the appeal. Tenant appealed. 

Holdings: The Court of Appeals, Reid, J., held that: 

(1) the Commission had inherent authority to dismiss the appeal, and 

Affirmed.
· Although the reviewing court is vested with the final authority on issues of statutory construction, it must defer to an agency's interpretation of the statute and implementing regulations which it administers, so long as that interpretation is reasonable and consistent with the statutory language.

Florida

Agency for Health Care Admin. v. HHCI Ltd. Partnership, 865 So.2d 593, 29 Fla. L. Weekly D237, Fla.App. 1 Dist., Jan 14, 2004.

Background: Operator of nursing homes filed administrative proceeding seeking to recover its attorney fees following its successful challenge to Agency for Healthcare Administration's (AHCA) non-rule policy to revoke licenses of three of operator's nursing homes. The Department of Administrative Hearings awarded operator attorney fees reflected on its counsel's billing worksheet and for time spent in preparing for, and attending, the fee hearing. AHCA appealed. 

Holding: The District Court of Appeal, Kahn, J., held that the operator was not entitled to any attorney fees beyond fees incurred in the non-rule challenge.


Vacated and remanded.
· Successful challenger to an administrative agency's non-rule policy is not entitled to any attorney fees beyond fees incurred in the non-rule challenge, such as fees expended in the attempt to prove amount, as opposed to entitlement, of attorney fees, and fees incurred in proving entitlement to attorney fees for efforts beyond the non-rule challenge.
· Costs awarded to a successful challenger to an administrative agency's non-rule policy must bear a relationship to the non-rule challenge.

Florida Dept. of Agriculture and Consumer Services v. Haire, 865 So.2d 610, 29 Fla. L. Weekly D248, Fla.App. 4 Dist., Jan 21, 2004.

Background: Individuals and municipalities brought action against Department of Agriculture and Consumer Services, seeking to prevent the destruction, pursuant to statute, of trees deemed to have been exposed to citrus canker. The Circuit Court, Seventeenth Judicial Circuit, Broward County, J. Leonard Fleet, J., granted temporary injunctive relief. Department appealed. 

Holding: The District Court of Appeal held that individuals and municipalities were required to exhaust their administrative remedies.

Reversed and remanded.
· The circuit court is not an appropriate forum for resolution of disputes which are particularly within an administrative agency's expertise.
· The purpose of the exhaustion doctrine is to assure that an agency responsible for implementing a statutory scheme has a full opportunity to reach a sensitive, mature, and considered decision upon a complete record appropriate to the issue.
· The exhaustion doctrine promotes effective implementation of policy by allowing an administrative body to adapt its rules and policies to the inequities of the individually adjudicated cases and to correct its own mistakes.

Steward v. Department of Children and Families, 865 So.2d 528, 28 Fla. L. Weekly D2858, Fla.App. 1 Dist., Dec 11, 2003.

Background: Child who had previously been found eligible to receive benefits through the Developmental Disabilities Home and Community-Based Waiver Program (DDHP) appealed a final order entered by the Department of Children & Families (DCF), denying his request to remove heavy pile carpeting in his home, and replace it with ceramic tile or linoleum. 

Holding: The District court of Appeal, Hawkes, J., held that DCF was not precluded from granting disabled child's request.

Reversed and remanded.
· An agency's final order based on a conclusion of law is subject to de novo review.

Indiana

Citizens Action Coalition of Indiana, Inc. v. Northern Indiana Public Service Co., 804 N.E.2d 289, Util. L. Rep. P 26,882, Ind.App., Mar 09, 2004.

Background: Citizens group appealed final order of Utility Regulatory Commission relating to public utility's rates request for costs of pollution control equipment at coal-fired electrical generating plants. 

Holdings: The Court of Appeals, Barnes, J., held that: 

(1) issues raised for first time on appeal were not waived; 

(2) evidence was sufficient to support conclusion that excluding return on pollution control property from fuel adjustment charge complied with rule; and 

(3) evidence was sufficient to support conclusion that use of recent cost of service study was appropriate in allocating costs.

Affirmed.
· Appellate review of an administrative decision is limited to whether the agency based its decision on substantial evidence, whether the agency's decision was arbitrary and capricious, and whether it was contrary to any constitutional, statutory, or legal principle.
· Appellate court is not allowed to conduct a trial de novo on appeal of administrative agency decision, but rather, court defers to an agency's fact-finding, so long as its findings are supported by substantial evidence.
· First stage of appellate review of administrative agency decision examines whether agency's decision contains specific findings on all of the factual determinations material to its ultimate conclusions.
· Second stage of appellate review of administrative agency decision examines whether there is substantial evidence in the record to support the agency's basic findings of fact.
· To determine, on review, whether there was substantial evidence sufficient to support administrative agency's determination, appellate court must consider all evidence, including that evidence supporting the determination as well as evidence in opposition to it.
· On review of administrative agency decision under substantial evidence test, appellate court may set aside agency findings of fact only when court determines, after review of the entire record, that agency's decision clearly lacks a reasonably sound basis of evidentiary support.
· On review of administrative agency decision, substantial evidence test cannot be utilized to analyze reasonableness of conclusions of ultimate fact inferred by an agency from its findings of basic fact.
· On review of administrative agency's decision, even though agency's findings of fact may represent inferences drawn by agency and thus not be susceptible to scrutiny for evidentiary support, reasonableness of agency's inferences is an appropriate judicial determination.
· Any administrative agency determination that is not in accordance with law may be set aside on appeal because appellate court owes no deference to agency's conclusions of law.

Kentucky


Knox County v. Hammons, 129 S.W.3d 839, Ky., Mar 18, 2004.

Background: Taxpayers brought action against county, claiming that county's occupational tax ordinance was invalid. The Knox Circuit Court entered a ruling in favor of county. Taxpayers sought review by Court of Appeals. The Court of Appeals remanded matter with instructions to declare ordinance invalid. 

Holdings: Following granting of discretionary review to county and taxpayers, the Supreme Court, Johnstone, J., held that: 

(1) statute governing publication requirements for proposed county ordinances is directory, not mandatory, and thus statute may be satisfied by substantial compliance; 

(2) county's public notice substantially complied with statute; and 

(3) county's decision to hold public meeting during busy county festival and at district courtroom, which was located near festival, did not violate Kentucky's Open Meetings Act.

Decision of Court of Appeals affirmed in part and reversed in part.
· Statute governing publication requirements for proposed county ordinances is directory, not mandatory, and thus statute may be satisfied by substantial compliance, even though statute used the term "shall"; even without satisfying precise statutory directives, resulting ordinance could satisfy intent of statute.
· Kentucky's Open Meetings Act does not impose upon government agencies the requirement to conduct business only in the most convenient locations at the most convenient times.
· Kentucky's Open Meetings Act does not impose upon government agencies the requirement to conduct business only in the most convenient locations at the most convenient times.

Minnesota

Tischer v. Housing and Redevelopment Authority of Cambridge, 675 N.W.2d 361, Minn.App., Mar 02, 2004.

Background: Terminated employee of municipal housing and redevelopment authority brought breach of contract action against authority arising out of her termination. The District Court, Isanti County, P. Hunter Anderson, J., denied authority's motion to dismiss for lack of jurisdiction. Authority appealed. 

Holding: The Court of Appeals, Lansing, J., held that statute providing that authority was liable in contract or tort in the same manner as a private corporation did not permit district court to review employee's claim.

Reversed.
· Constitutional principles of separate governmental powers require that the judiciary refrain from a de novo review of administrative decisions; these constitutional principles are protected when a reviewing court exercises only limited jurisdiction over administrative decisions through certiorari.
· Absent an explicit statutory or appellate rule authorizing review in the district court, judicial review of all administrative quasi-judicial decisions must be invoked only by writ of certiorari to the court of appeals.

Mississippi


Mississippi Employment Sec. Com'n v. Danner, 867 So.2d 1050, Miss.App., Mar 16, 2004.

Background: Claimant appealed from Board of Review's decision denying unemployment benefits. The Circuit Court, Coahoma County, Kenneth L. Thomas, J., reversed, and appeal was taken. 

Holding: The Court of Appeals, Griffis, J., held that claimant committed disqualifying misconduct by violating employer's attendance policy.

Reversed.
· Appellate court gives substantial deference to an administrative agency's decision.
· Appellate court reviews agency decision to determine if it is supported by substantial evidence or is arbitrary or capricious.

New Jersey

In re Red Bank Charter School, 367 N.J.Super. 462, 843 A.2d 365, 186 Ed. Law Rep. 405, N.J.Super.A.D., Mar 17, 2004.

Background: School board appealed decision of the State Board of Education affirming Commissioner of Education's approval of charter school's renewal and expansion. 

Holdings: The Superior Court, Appellate Division, Lefelt, J.A.D., held that: 

(1) adjudicatory hearing was not required regarding Commissioner's decision on charter school's renewal application; 

(2) Commissioner's decision to approve charter school's renewal and expansion application was proper; but 

(3) Commissioner was required to hold separate hearing to consider allegations that certain of charter school's enrollment practices exacerbated district school's racial/ethnic imbalance.

Affirmed in part, reversed in part, and remanded with directions.
· Renewal process for charter schools does not implicate the strictures of constitutional due process and does not require adjudicative proceedings accompanied by a full panoply of procedural protections.
· In reviewing quasi-legislative decisions, appellate courts do not seek to determine whether sufficient credible evidence is present in the record, but instead consider whether the decision is arbitrary, capricious or unreasonable.
· Reasons for quasi-legislative decisions need not be detailed or formalized, but must be discernible from the record on appeal.
· Classification of a proceeding as non-judicial or legislative and therefore undeserving of a hearing, often begs the question; it is inappropriate to decide whether a party has a right to a hearing solely on the basis of a label attached to the matter at issue.
South Dakota


Wells v. Howe Heating & Plumbing, Inc., 677 N.W.2d 586, 2004 SD 37, S.D., Mar 17, 2004.

Background: Employer and its workers' compensation insurance carrier appealed decision of the Second Judicial Circuit Court, Minnehaha County, William J. Srstka, Jr., J., reversing Department of Labor's decision that claimant's failure to use a safety appliance amounted to willful misconduct. 

Holding: The Supreme Court, Konenkamp, J., held that the employer and insurer failed to meet burden of proving that claimant's failure to use the safety appliance was the proximate cause of his electrical burns.

Affirmed.
· When an agency's decision is clearly erroneous in light of the entire evidence in the record a reviewing court should reverse.
· Even when substantial evidence supports a agency's finding, reviewing courts must consider the evidence as a whole and set it aside if they are definitely and firmly convinced a mistake has been made; overruling Lewis v. State Dep't of Transp., 2003 SD 82, 667 N.W.2d 283, and Reetz v. Lutheran Health Systems, 2000 SD 74, 611 N.W.2d 230.

Texas

USA Waste Services of Houston, Inc. v. Strayhorn, 2004 WL 524469, Tex.App.-Austin, Mar 18, 2004.

Background: Waste removal company brought action against comptroller and attorney general, seeking refund of sales taxes paid on steam cleaning services that company ordered after spilling waste on customers' property. The 261st Judicial District Court, Travis County, Margaret A. Cooper, J., granted defendants' motion for summary judgment. Company appealed. 

Holding: The Court of Appeals, Jan P. Patterson, J., held that company was not entitled to sale-for-resale tax exemption.

Affirmed.
· The court gives serious consideration to an agency's construction of a statute, as long as the construction is reasonable and does not contradict the plain language of the statute.
· Courts do not defer to administrative interpretation in regard to statutory questions which do not lie within administrative expertise, or deal with a nontechnical question of law.
· An administrative agency has the power to interpret its own rules, and its interpretation is entitled to great weight and deference.
· An agency's construction of its rule is controlling unless it is plainly erroneous or inconsistent.

