Arizona

Smith v. Arizona Long Term Care System, 207 Ariz. 217, 84 P.3d 482, 417 Ariz. Adv. Rep. 10, Ariz.App. Div. 1, Jan 22, 2004.
Background: In administrative proceedings pertaining to an applicant's eligibility for long term care benefits from the Arizona Long Term Care System, to determine how much resources the applicant's wife was entitled to exempt from being counted at the time the applicant's eligibility was determined, the Arizona Health Care Cost Containment System Director ruled that liability insurance proceeds, which had not yet been paid to the applicant following his motorcycle accident, were not considered "resources" available to the applicant on the day of his accident. The Superior Court, Maricopa County, No. CV 01- 070160, Norman J. Davis, J., vacated the Director's ruling and found that the unpaid insurance proceeds were "resources" available to the applicant. The Arizona Long Term Care System appealed. 

Holding: The Court of Appeals, Lankford, J., held that: liability insurance proceeds not yet paid were not "resources" available to the applicant as of the date of his accident.

Reversed and remanded.
· In an appeal of an administrative board's decision, the superior court determines whether the administrative action was either illegal, arbitrary, capricious, or was an abuse of discretion.
· In reviewing an administrative agency's decision, the trial court cannot re- weigh the evidence and substitute the court's findings for that of the agency.
· In reviewing factual determinations made by an administrative agency, the court determines only whether there is substantial evidence to support the administrative decision.
· A decision by an administrative agency that is supported by substantial evidence may not be set aside as being arbitrary and capricious.
· In reviewing the decision of an administrative agency, the court has authority to make its own rulings on questions of law.
· On an appeal involving an administrative decision, the Court of Appeals reviews the superior court's judgment to determine whether the record contains evidence to support the judgment, reaching the same underlying issues as the superior court: whether the administrative action was illegal, arbitrary, capricious, or involved an abuse of discretion.
· When the issue on an appeal from the superior court's decision involving an administrative agency involves an interpretation of law by the administrative agency, the Court of Appeals is free to reach its own legal conclusion.

Colorado


Davison v. Industrial Claim Appeals Office of State, 84 P.3d 1023, Colo., Feb 09, 2004.
Background: Claimant, a widow, sought workers' compensation death benefits following decedent's suicide that claimant alleged was result of depression caused by job-related stress. The Industrial Claim Appeals Office denied the claim and claimant appealed. The Court of Appeals, 72 P.3d 389, affirmed. In a second case, the claimant, a pharmacist, sought workers' compensation benefits as a result of stress from meeting with her store manager. The Industrial Claim Appeals Office denied the claim, and the Court of Appeals affirmed. Claimants separately filed writs of certiorari to the Court of Appeals. 

Holding: On consolidation, the Supreme Court, Mullarkey, C.J., held that the second clause of statutory definition of "mental impairment" did not require a claimant to present expert testimony to prove that the "mental impairment" arose in the course and scope of employment, was generally outside the worker's' usual experience, or would evoke significant distress in similarly situated workers.

Reversed and remanded.
· The Supreme Court reviews an administrative agency's decision under an abuse of discretion standard.
· Although the Supreme Court defers to an agency's determinations of fact, the Court reviews its conclusions of law de novo.
· The Supreme Court gives considerable weight to an agency's interpretation of its own enabling statute; however, the Court will set aside actions or interpretations that are clearly erroneous, arbitrary, or otherwise not in accordance with the law.

Connecticut
Dontigney v. Brown, 82 Conn.App. 11, 842 A.2d 597, Conn.App., Mar 16, 2004.

Background: Alleged member of Indian tribe brought action against tribe members, asserting that alleged member was in fact a member of tribe. The Superior Court, Judicial District of New Haven, Blue, J., granted defendant's motion to dismiss. Alleged member appealed. 

Holdings: The Appellate Court, DiPentima, J., held that: 

(1) alleged member's failure to comply with statute governing tribal membership disputes resulted in trial court lacking subject-matter jurisdiction, and 

(2) alleged member's claims against tribe for damages were barred by doctrine of sovereign immunity.

Affirmed.
· Doctrine of primary jurisdiction applies where a plaintiff, in the absence of pending administrative proceedings, invokes the original jurisdiction of a court to decide the merits of a controversy.
Pools by Murphy and Sons, Inc. v. Department of Consumer Protection, 48 Conn.Supp. 248, 841 A.2d 292, Conn.Super., Nov 21, 2003.
Background: Commissioner of Department of Consumer Protection instituted administrative restitution action against home improvement contractor for violations of Home Improvement Act (HIA), and, after a hearing, concluded that contractor had violated HIA by failing to reduce to writing oral agreement reached with customer after original written contract was cancelled, and ordered, among other things, restitution in the amount of customer's deposit with contractor plus $1,000 for customer's attorney fees, and declined to make setoff of any of the expenses contractor had incurred in rendering preliminary services. Contractor appealed. 

Holdings: The Superior Court, Judicial District of New Britain, Shortall, J., held that: 

(1) contractor's failure to reduce to writing oral agreement with customer, or, at the very least, to have written and signed memorialization of changes in terms and conditions of original contract, was violation of HIA precluding setoff; 

(2) provision in HIA authorizing Commissioner's restitution action was not unconstitutional; and 

(3) evidence was insufficient to support Commissioner's award of attorney fees against contractor.

Appeal overruled in part and sustained in part.
· On appeal from the decision of an administrative agency, even as to questions of law, the court's ultimate duty is only to decide whether, in light of the evidence, the agency has acted unreasonably, arbitrarily, illegally, or in abuse of its discretion.
· Conclusions of law reached by administrative agency must stand if the court determines that they resulted from a correct application of the law to the facts found and could reasonably and logically follow from such facts.
· As a general proposition, administrative adjudications have a preclusive effect, under established principles of res judicata and collateral estoppel, on subsequent civil actions involving the same parties or their privities when the parties have had an adequate opportunity to litigate; however, whether in a given case res judicata or collateral estoppel will apply to bind a court by the findings of fact or conclusions of law of an administrative agency, is dependent on a multiplicity of factors.

D.C.

Chagnon v. District of Columbia Bd. of Zoning Adjustment, 844 A.2d 345, D.C., Mar 11, 2004.

Background: Appeal was taken from decision of the Board of Zoning Adjustment (BZA) to approve certificate of occupancy for treatment center for mentally handicapped adults. 

Holding: The Court of Appeals, Glickman, A.J., held that the treatment center was not a "child/elderly development center" within the meaning of zoning regulation.

Vacated and remanded.
· Even if an agency charged with implementing a regulation perceives it to be deficient or imperfect, it is not the agency's or the Court of Appeals' prerogative to rewrite the statute or regulation or to supply omissions in it in order to make it more fair.
· Regulations cannot be construed to mean what an agency intended, but did not adequately express.

Florida

Gfrorer v. Unemployment Appeals Com'n, 864 So.2d 1290, 29 Fla. L. Weekly D412, Fla.App. 5 Dist., Feb 13, 2004.
Background: Claimant appealed from an order of the Unemployment Appeals Commission affirming the denial of her claim for unemployment benefits. 

Holding: The District Court of Appeal, Monaco, J., held that substantial competent evidence supported Commission's conclusion that claimant left her employment voluntarily.

Affirmed.
· The standard of review of an administrative agency's adjudicative findings is whether those findings are supported by competent, substantial record evidence.
· If an administrative agency's adjudicative findings are supported by competent, substantial record evidence, those findings should generally not be disturbed on appeal.

Szniatkiewicz v. Unemployment Appeals Com'n, 864 So.2d 498, 29 Fla. L. Weekly D161, Fla.App. 4 Dist., Jan 07, 2004.
Background: Employee appealed from a decision of the Unemployment Appeals Commission disqualifying him from receiving unemployment compensation benefits. 

Holding: The District Court of Appeal, Shahood, J., held that employee left job in response to legitimate family emergency.

Reversed and remanded with directions.
· While an agency may reject conclusions of law without limitation, neither the administrative agency nor the reviewing court may reject an administrative hearing officer's findings of fact, as long as those findings are supported by competent, substantial evidence in the record.

Hawaii

Director, Dept. of Labor and Industrial Relations v. Kiewit Pacific Co., 104 Hawai'i 22, 84 P.3d 530, Hawai'i App., Jan 08, 2004.
Background: Director of Labor and Industrial Relations appealed decision and order of the Labor and Industrial Relations Appeals Board which reversed and vacated work safety citation issued to company which failed to cover some shallow holes in the ground floor at its construction site. The Circuit Court of the First Circuit, Eden Elizabeth Hifo, J., affirmed Board's decision. Director appealed. 

Holding: The Intermediate Court of Appeals, Lim, J., held that safety regulation requiring employers to protect employees on walking/working surfaces from stepping into or tripping over holes by covering holes applies to shallow holes at ground level

Vacated in part, affirmed in part, and remanded.
· If the underlying facts are undisputed and an agency's decision comprises a pure conclusion of law in statutory interpretation, review is de novo and the standard of review is right/wrong.
· Circuit courts as well as the Intermediate Court of Appeals are free to reverse an agency's decision if affected by an error of law.
· Reviewing court deference is especially due in the discrete context of an agency's interpretation of its own administrative rules.
· General principles of statutory construction also apply to administrative rules.
· As in statutory construction, courts look first at an administrative rule's language to interpret the rule.
· If an administrative rule's language is unambiguous, and its literal application is neither inconsistent with the policies of the statute the rule implements nor produces an absurd or unjust result, courts enforce the rule's plain meaning.
· When an administrative rule's language is ambiguous, courts must ascertain and effectuate the rule's intent; in order to effectuate the rule's intent, it is appropriate to consider the rule's legislative history.
· Deference to an administrative agency's interpretation of law is particularly true where the law to be applied is not a statute but an administrative rule promulgated by the same agency interpreting it; to be granted deference, however, the agency's decision must be consistent with the legislative purpose.
· The key to especial deference to an agency's interpretation of its own rules and regulations is the agency's legislative prerogative and the expertise it acquires, in promulgating as well as enforcing its own rules and regulations.
· Informal agency interpretations of agency rules are entitled to some weight on judicial review.

Idaho


Mallonee v. State, 139 Idaho 615, 84 P.3d 551, 21 IER Cases 174, Idaho, Jan 30, 2004.
Background: Former state employee brought action against state and former supervisor, alleging that former employee was discharged in violation of state Protection of Public Employee's Act, public policy exception for at-will employees, and his First Amendment rights. State, joined by former supervisor, filed motion for summary judgment. The District Court, Fourth Judicial District, Ada County, Cheri C. Copsey, J., granted motion. Former employee appealed. 

Holdings: The Supreme Court, Burdick, J., held that: 

(1) Department's policies concerning internal investigations did not amount to a "rule" or "regulation" for purposes of section of Idaho Protection of Public Employees Act (IPPEA) providing cause of action regarding adverse employment action resulting from reporting violations of rule or regulation; 

(2) former employee's refusal to obey supervisor's order to fire other employees did not amount to a refusal to commit an unlawful act, and thus employee could not prevail on claim for termination in violation of public policy; 

(3) former employee could not prevail on claim for negligent failure to supervise; 

(4) former employee could not prevail on § 1983 claim against former supervisor; and 

(5) Attorney General's report was not admissible under public-records exception to hearsay rule.

Affirmed.
· Rule or regulation of a public administrative body ordinarily has the same force and effect of law and is an integral part of the statute under which it is made just as though it were prescribed in terms therein.
· Same principles of construction that apply to statutes apply to rules and regulations promulgated by an administrative body.

Illinois

Emerald Casino, Inc. v. Illinois Gaming Bd., 346 Ill.App.3d 18, 803 N.E.2d 914, 281 Ill.Dec. 293, Ill.App. 1 Dist., Dec 30, 2003.
Background: Riverboat casino brought action against Gaming Board seeking declaratory relief and a writ of mandamus ordering the Board to approve casino's application for license renewal and relocation, and city intervened and joined casino in action. The Circuit Court, Cook County, Sophia H. Hall, J., granted Board summary judgment. Casino and city appealed. 

Holdings: The Appellate Court, Wolfson, P.J., held that: 

(1) action was ripe for judicial review; 

(2) casino was not required to exhaust administrative remedies; and 

(3) use of "shall" in statute regarding renewal and relocation, which statute only applied to the one particular casino in action, required Board to grant application for license renewal and relocation.

Reversed and remanded with directions.
· There are three basic reasons for requiring a litigant to exhaust administrative remedies before seeking judicial review: (1) exhaustion allows full development of the facts before the agency; (2) it allows the agency an opportunity to use its expertise; and (3) the aggrieved party may succeed before the agency, rendering judicial review unnecessary.
· The doctrine of exhaustion of administrative remedies is not a bar to judicial determination when the issue is one of a statutory and case law interpretation, and therefore it falls within the scope of Appellate Court's particular expertise and not the agency's.
· Determining the scope of an agency's power and authority is a judicial function, not a question for the agency itself to answer.
· Exhaustion of administrative remedies is not required when the administrative remedy is inadequate or futile, or when the litigant will be subjected to irreparable injury due to lengthy administrative procedures which fail to provide interim relief.
· If an agency has no authority to do anything other than fulfill a legislative directive, its refusal to do so does not constitute a decision subject to administrative review.

Harris v. Department of Human Services, 345 Ill.App.3d 764, 803 N.E.2d 1063, 281 Ill.Dec. 442, Ill.App. 2 Dist., Jan 30, 2004.
Background: Nursing home resident, who applied for Medicaid assistance under Medical Assistance-No Grant (MANG) program, sought to transfer $25,000 to her community spouse, spouse not residing in nursing home, over and above the $89,280 statutory maximum community spouse asset allowance (CSAA)/assets that need not be spent on resident's medical care. The Department of Human Services (DHS) and the Department of Public Aid (DPA) determined that nursing home resident could transfer only $81,877, the $89,280 CSAA minus community spouse's nonexempt assets of $7,403. Executor of estate of nursing home resident, who died during pendency of proceedings, appealed. The Circuit Court, Winnebago County, Janet Clark Holmgren, J., affirmed the decision of DHS and DPA. Executor appealed. 

Holding: The Appellate Court, McLaren, J., held that evidence presented by nursing home resident was insufficient that $25,000 resident sought to transfer to community spouse over and above statutory CSAA was necessary to provide community spouse with minimum income permitted as community spouse maintenance needs allowance (CSMNA) or $2,232.

Affirmed.
· When reviewing the appeal of an administrative decision, Appellate Court reviews the agency's decision, not the decision of the trial court.
· When reviewing purely factual findings, on appeal from an administrative decision, Appellate Court will deem the agency's findings and conclusions to be prima facie true and correct, and they will be reversed only if they are against the manifest weight of the evidence.
· When reviewing the appeal of an administrative decision, if the decision involves a pure question of law, Appellate Court's review is de novo.
· When reviewing the appeal of an administrative decision, mixed questions of law and fact are to be reviewed under the clearly erroneous standard and will be reversed only if, after a review of the entire record, Appellate Court is left with the firm and definite conviction that a mistake has been committed.
Mill Creek Development, Inc. v. Property Tax Appeal Bd. of State of Ill., 345 Ill.App.3d 790, 803 N.E.2d 891, 281 Ill.Dec. 270, Ill.App. 3 Dist., Oct 29, 2003.
Background: Property owner petitioned for review of decision of the Property Tax Appeal Board which upheld increased tax assessment on property. 

Holdings: On denial of rehearing, the Appellate Court, Lytton, J., held that: 

(1) farm land that was platted and subdivided prior to assessor's changing of property status to residential land was to be assessed at the farm land valuation; 

(2) land that was platted and subdivided subsequent to assessor's changing status to residential property was to be assessed at the residential valuation; and 

(3) property valuation which was based on comparable local market values was thorough and accurate.

Affirmed in part, set aside in part, and remanded.
· When reviewing an administrative decision, Appellate Court accepts the agency's findings as prima facie true and correct, and it will not disturb that decision unless it is against the manifest weight of the evidence.

People v. Wilhelm, 346 Ill.App.3d 206, 803 N.E.2d 1032, 281 Ill.Dec. 411, Ill.App. 2 Dist., Jan 27, 2004.

Background: Motorist brought petition to rescind the summary suspension of her driving privileges after she was arrested and charged by information with driving under the influence of alcohol and driving with a breath-alcohol concentration of 0.08 or more. The Circuit Court, Lee County, Charles T. Beckman, J., granted petition, and State appealed. 

Holding: The Appellate Court, Callum, J., held that breath testing device's mouthpiece was not a "foreign substance" within meaning of code provision requiring 20 minute observation period during which motorist "shall be deprived of alcohol and foreign substances."

Reversed and remanded.
· Administrative rules and regulations have the force of law and must be construed under the same standards that govern the construction of statutes; therefore, the primary objective of interpreting a regulation is to ascertain and give effect to the drafters' intent.
· Best indication of the drafters' intent is the regulation's language, given its plain and ordinary meaning.
· Where the regulation's language is clear, it must be applied as written; however, if the language is susceptible of more than one interpretation, the court may look beyond the language to consider the regulation's purpose.
· Regulatory intent must be ascertained from a consideration of the entire scheme, its nature, its object, and the consequences resulting from different constructions.
· A court should not construe a regulation in a manner that would lead to consequences that are absurd, inconvenient, or unjust.

· The interpretation of a regulation is a question of law, and appellate review is de novo.
· When a regulation is ambiguous, Appellate Court may look beyond the language as written to discern the drafters' intent and consider the purpose of the regulation and the evils that it was designed to remedy.

Indiana

Citizens Action Coalition of Indiana, Inc. v. Northern Indiana Public Service Co., 804 N.E.2d 289, Ind.App., Mar 09, 2004.
Background: Citizens group appealed final order of Utility Regulatory Commission relating to public utility's rates request for costs of pollution control equipment at coal-fired electrical generating plants. 

Holdings: The Court of Appeals, Barnes, J., held that: 

(1) issues raised for first time on appeal were not waived; 

(2) evidence was sufficient to support conclusion that excluding return on pollution control property from fuel adjustment charge complied with rule; and 

(3) evidence was sufficient to support conclusion that use of recent cost of service study was appropriate in allocating costs.

Affirmed.
· Appellate review of an administrative decision is limited to whether the agency based its decision on substantial evidence, whether the agency's decision was arbitrary and capricious, and whether it was contrary to any constitutional, statutory, or legal principle.
· Appellate court is not allowed to conduct a trial de novo on appeal of administrative agency decision, but rather, court defers to an agency's fact- finding, so long as its findings are supported by substantial evidence.
· First stage of appellate review of administrative agency decision examines whether agency's decision contains specific findings on all of the factual determinations material to its ultimate conclusions.
· Second stage of appellate review of administrative agency decision examines whether there is substantial evidence in the record to support the agency's basic findings of fact.
· To determine, on review, whether there was substantial evidence sufficient to support administrative agency's determination, appellate court must consider all evidence, including that evidence supporting the determination as well as evidence in opposition to it.
· On review of administrative agency decision under substantial evidence test, appellate court may set aside agency findings of fact only when court determines, after review of the entire record, that agency's decision clearly lacks a reasonably sound basis of evidentiary support.
· On review of administrative agency decision, substantial evidence test cannot be utilized to analyze reasonableness of conclusions of ultimate fact inferred by an agency from its findings of basic fact.
· On review of administrative agency's decision, even though agency's findings of fact may represent inferences drawn by agency and thus not be susceptible to scrutiny for evidentiary support, reasonableness of agency's inferences is an appropriate judicial determination.
· Any administrative agency determination that is not in accordance with law may be set aside on appeal because appellate court owes no deference to agency's conclusions of law.

Franklin County Bd. of Review v. Department of Revenue, 346 Ill.App.3d 833, 806 N.E.2d 256, 282 Ill.Dec. 281, Ill.App. 5 Dist., Mar 09, 2004.
Background: County Board of Review and school districts appealed ALJ's decision reversing Department of Revenue's determination that three parcels of land owned by conservancy district were not entitled to municipal tax exemptions due to public use. The Circuit Court, Franklin County, E. Kyle Vantrease, J., affirmed district. Board and one school district appealed. 

Holding: The Appellate Court, Chapman, P.J., held that restaurant, hotel, and condominiums on conservancy district's land were used exclusively for public purposes and thus district was entitled to real estate exemption.

Affirmed.
· The general rule is that issues or defenses not raised by the parties before the administrative agency will not be considered for the first time on administrative review.
· Waiver rule, under which issues or defenses not raised by the parties before the administrative agency will not be considered for first time on administrative review, is a limitation on the parties and not on a court's jurisdiction.
· In reviewing a final decision under the Administrative Review Law, the Appellate Court reviews the administrative decision and not the circuit court's judgment.
· On appeal, it is the circuit court's task to judge whether the agency's decisions on questions of fact are against the manifest weight of the evidence.
· On review, the Appellate Court considers an administrative agency's findings of fact to be prima facie correct.

Riley v. Heritage Products, Inc., 803 N.E.2d 1185, Ind.App., Feb 26, 2004.
Background: During worker's compensation proceeding, employer attempted to obtain claimant's employment records from claimant's former employer. Claimant filed motion for protective order. The Superior Court, Montgomery County, David A. Ault, J., dismissed employee's motion and claimant appealed. 

Holding: The Court of Appeals, Mathias, J., held that Superior Court lacked subject matter jurisdiction to consider claimant's motion for protective order.

Affirmed.
· Claimant with available administrative remedy must pursue that remedy before being allowed access to courts; if party fails to exhaust administrative remedies, trial court lacks subject matter jurisdiction.
· By requiring party to first pursue all available administrative remedies before allowing access to courts, premature litigation may be avoided, adequate record for judicial review may be compiled, and agencies retain opportunity and autonomy to correct their own errors.

Southern Indiana Gas and Elec. Co. v. Indiana Dept. of State Revenue, 804 N.E.2d 877, Ind.Tax, Mar 09, 2004.
Background: Energy corporation filed tax appeal of Department of State Revenue's assessment of supplemental net income tax liability for out-of-state sales of natural gas and petitioned to enjoin collection. 

Holdings: The Tax Court, Fisher, J., held that: 

(1) drop shipment rule did not apply to corporation's income from out-of- state gas sales, and 

(2) issues of whether drop shipment rule exceeded scope of enabling statute and violated Commerce Clause were moot.

Reversed.
· The rules of statutory construction also apply to the construction of administrative rules and regulations.
· Non-technical, undefined words in a regulation are to be defined by their ordinary and accepted dictionary meaning.
Worman Enterprises, Inc. v. Boone County Solid Waste Management Dist., 805 N.E.2d 369, Ind., Mar 09, 2004.

Background: Owner of long-term clean fill processing and organic recycling facility brought declaratory judgment action against county solid waste management district, challenging district's authority to issue a permit regulating facility, permit application process, and content of permit that it received. The Superior Court, Boone County, Ora A. Kincaid, III, J., granted district's motion for summary judgment. Owner appealed, and the Court of Appeals reversed and remanded. 

Holdings: On petition to transfer, the Supreme Court, Boehm, J., granted transfer and held that: 

(1) district's power to regulate recycling facility solid waste was not preempted by Home Rule Act; 

(2) board's consideration of permit application was hybrid function of adjudication and legislation, and thus ex parte communications by board members with public citizens were not improper; 

(3) letters in which facility stated that conditions in draft permit were "acceptable" were inadmissible as settlement negotiations; 

(4) permit's restriction on asphalt acceptance "in reasonable quantities limited to use for on-site road construction" precluded facility from accepting asphalt for recycling purposes; 

(5) permit could prohibit recycling facility from handling "dimension lumber;" 

(6) district could include fire suppression and dust control conditions as part of recycling permit; and 

(7) permit did not violate equal protection.

Affirmed.

783 N.E.2d 353 vacated.
· Consideration of permit application by board of county solid waste management district was not adjudicatory in nature but rather was hybrid function of adjudication and legislation, and thus ex parte communications by board members with public citizens regarding the application were not improper; board was local agency expected to be open and respond to concerns of its constituents, and board was expected to receive input in less formalized manner than court proceeding.
· Reliance on ex parte communications is not allowed in administrative hearings of an adjudicatory nature.
· Due process requires that standards should be written with sufficient precision in order to give fair warning as to what the agency will consider in making its decision.
· The test to be applied in determining whether an administrative agency regulation can withstand a challenge for vagueness is whether it is so indefinite that persons of common intelligence must necessarily guess at its meaning and differ as to its application.

Maryland

Navarro-Monzo v. Washington Adventist Hosp., 380 Md. 195, 844 A.2d 406, Md., Mar 11, 2004.

Background: Plaintiffs filed medical malpractice action against hospital and physicians. The Circuit Court, Montgomery County, Rowan, J., dismissed action based on plaintiffs' failure while case was pending before Health Claims Arbitration Office (HCAO) to file expert's certificate within applicable time period. Plaintiffs appealed. 

Holding: The Court of Appeals, Wilner, J., granted certiorari on it own initiative and held that plaintiffs were granted extension of time to file expert's certificate based on good cause.

Reversed and remanded.

Spencer v. Maryland State Bd. of Pharmacy, 380 Md. 515, 846 A.2d 341, Md., Mar 11, 2004.
Background: Pharmacist appealed from decision of the State Board of Pharmacy finding that pharmacist practiced pharmacy without a license and failed to keep records of required continuing education credits. The Circuit Court, Baltimore City, Alfred Nance, J., reversed, and Board appealed. The Court of Special Appeals, 150 Md.App. 138, 819 A.2d 383, Greene, J., affirmed in part, vacated in part, and remanded with instructions. Pharmacist filed petition for writ of certiorari. 

Holding: The Court of Appeals, Raker, J., held that Board did not abuse its discretion by refusing to refer case to Office of Administrative Hearings (OAH).

Reversed in part and remanded with directions.
· When Court of Appeals sits in review of an administrative agency decision, Court of Appeals reevaluates the decision of the agency under the same statutory standards as would the circuit court; Court of Appeals does not employ those standards to reevaluate the decision of the circuit or intermediate appellate court.
· The standard of review for an agency decision will depend upon the level of discretion delegated to the administrative agency with respect to such decisions.
· When an agency makes "conclusions of law" in a contested case, the court, on judicial review, decides the correctness of the agency's conclusions and may substitute the court's judgment for that of the agency's.
· Judicial review of agency factual findings is limited to ascertaining whether a reasoning mind could have reached the same factual conclusions reached by the agency on the record before it.
· Courts owe a higher level of deference to functions specifically committed to the agency's discretion than they do to an agency's legal conclusions or factual findings.
· Discretionary functions of the agency must be reviewed under a standard more deferential than either the de novo review afforded an agency's legal conclusions or the substantial evidence review afforded an agency's factual findings.
· Whether agency action is in fact deemed arbitrary or capricious will vary depending upon the amount of discretion granted an agency, a matter of substantive law.
· Determination by agency to refer case to the Office of Administrative Hearings (OAH) is a matter committed to its discretion.
· As used in statute providing that an agency may delegate to the Office of Administrative Hearings (OAH) the authority to hear case, word "may" connotes a permissive, discretionary function of the agency.
· An agency's prerogative with respect to case referral to the Office of Administrative Hearings (OAH) is similar in scope to that of the agency's prerogative in determining the severity of sanctions or to that of forgoing prosecution of a particular individual, and reviewing court, absent some showing of fraud or egregious behavior on behalf of the agency, will be hard pressed to articulate a reason why the agency acted arbitrarily or capriciously when it did not send the case to the OAH.
Michigan

Lake Isabella Development, Inc. v. Village of Lake Isabella, 259 Mich.App. 393, 675 N.W.2d 40, Mich.App., Nov 13, 2003.
Background: Developer brought action against Department of Environmental Quality (DEQ), after DEQ refused to consider developer's application to construct a private sewage system. The Isabella Circuit Court, William T. Ervin, J., granted developer summary judgment. DEQ appealed. 

Holding: The Court of Appeals, Donofrio, P.J., held that rule requiring developer to obtain resolution from municipality before DEQ would consider application to build sewer was contrary to the DEQ's enabling statute, and thus, invalid.

Affirmed.
· The validity of an administrative rule is dependent on a three-part test: (1) whether the rule is within the subject matter of the enabling statute; (2) whether it complies with the legislative intent underlying the enabling statute; and (3) whether it is arbitrary or capricious.
· A statute that grants power to an administrative agency must be strictly construed and the administrative authority drawn from such statute must be granted plainly, because doubtful power does not exist.
· When an agency is charged to administer an act, that agency's construction of the statute must be given deference, but that deference cannot be used to overcome the statute's plain meaning, and when powers are specifically conferred they cannot be extended by inference.
· An administrative rule is arbitrary if it was fixed or arrived at through an exercise of will or by caprice, without consideration or adjustment with reference to principles, circumstances, or significance.
· An administrative rule is capricious if it is apt to change suddenly or is freakish or whimsical.
· If a rule is rationally related to the purpose of the statute, it is neither arbitrary nor capricious; if there is any doubt as to the invalidity of a rule in this regard, the rule must be upheld.
· An administrative agency may not subdelegate the exercise of discretionary acts unless the Legislature expressly grants it authority to do so.

Mississippi


Hardy v. Mississippi Employment Sec. Com'n, 864 So.2d 1045, Miss.App., Feb 03, 2004.
Background: Casino security guard terminated for accepting gratuity from patron while on duty appealed from order of the Employment Security Commission finding that misconduct disqualified her from receiving benefits. The Washington County Circuit Court, Ashley W. Hines, J., affirmed. Guard appealed. 

Holding: The Court of Appeals, Bridges, J., held that: substantial evidence supported Commission's finding that guard engaged in misconduct.

Affirmed.
· The standard of review of administrative agency decisions is an agency's conclusions must remain undisturbed unless the agency's order (1) is not supported by substantial evidence, (2) is arbitrary or capricious, (3) is beyond the scope or power granted to the agency, or (4) violates one's constitutional rights.
· On appeal from a decision of an administrative agency, a rebuttable presumption exists in favor of the administrative agency's decision, and the challenging party has the burden of proving otherwise.
· On appeal from the decision of an administrative agency, the reviewing court must not reweigh the facts of the case or insert its judgment for that of the agency.

Montana

Adamson v. Pondera County, 319 Mont. 378, 84 P.3d 1048, 27 NDLR P 193, 2004 MT 27, Mont., Feb 10, 2004.
Background: Former county employee filed petition for judicial review of decision of the Montana Human Rights Commission (MHRC), finding that employee was not "disabled" at time employer refused to return employee to work to his position as equipment operator/laborer, and thus, was not entitled to damages for related financial loss he allegedly sustained. The First Judicial District Court, Lewis and Clark County, Jeffrey Sherlock, J., affirmed. Employee appealed. 

Holding: The Supreme Court, James C. Nelson, J., held that the employee was not "disabled" within meaning of the Human Rights Act.

Affirmed.
· The Supreme Court reviews an administrative agency's findings of fact to determine whether those findings are clearly erroneous in light of the reliable, probative, and substantial evidence in the record.
· The Supreme Court reviews an administrative agency's conclusions of law for correctness.

New York

Castell v. City of Saratoga Springs, 3 A.D.3d 774, 772 N.Y.S.2d 97, 2004 N.Y. Slip Op. 00308, N.Y.A.D. 3 Dept., Jan 22, 2004.
Default judgment in favor of petitioner police officer vacating and annulling administrative determination which ordered his termination and directing his immediate reinstatement was not warranted; respondents, however misguided by counsel, did not intentionally fail to plead; respondents had every intention of having controversy resolved on merits, and petitioner's entitlement to significant relief sought in his petition has not been established-- additionally, no prejudice to petitioner resulted from respondents' failure to timely answer.

Emmett v. Town of Edmeston, 3 A.D.3d 816, 771 N.Y.S.2d 568, 2004 N.Y. Slip Op. 00436, N.Y.A.D. 3 Dept., Jan 29, 2004.
In proceeding against Town and respondent owners challenging issuance by Zoning Board of Appeals (ZBA) of variance permitting respondents to install mobile home, ZBA was necessary party to proceeding--petitioners may not invoke relation back" doctrine (see CPLR 203 [b]) as means of avoiding dismissal for failure to join necessary party; petitioner had no claim against Town, and Town and ZBA could not be considered to be united in interest since they did not stand or fall together and judgment concerning variance would not similarly affect both entities.

Maggio v. DeBuono, 4 A.D.3d 362, 771 N.Y.S.2d 543, 2004 N.Y. Slip Op. 00522, N.Y.A.D. 2 Dept., Feb 02, 2004.
In proceeding to review determination reducing petitioner residential health care facility's Medicaid reimbursements, actual improvement standard for restorative therapy classification was rational interpretation of existing state Medicaid regulations (see 10 NYCRR 86-2.30)--appellants' reclassification of restorative therapy patients who showed no actual improvement as maintenance therapy patients was arbitrary and capricious--reclassification of patients who received only exercise regime was not arbitrary and capricious.

Orange & Rockland Utilities, Inc. v. Village of Kiryas Joel, 3 Misc.3d 201, 771 N.Y.S.2d 819, 2004 N.Y. Slip Op. 24017, N.Y.Sup., Jan 05, 2004.
Background: Electric utility brought article 78 proceeding to set aside village's tax invoice, imposing special assessment for costs of relocating utility poles in connection with renovation project. Village moved to dismiss. 

Holdings: The Supreme Court, Orange County, Joseph G. Owen, J., held that: 

(1) local law imposing special assessment on utility was valid, and 

(2) utility was liable for costs of relocating utility poles.

Petition dismissed.
· Prior to invoking Article 78, petitioner is required to fully exhaust available administrative remedies.

Spano v. Novello, 2 Misc.3d 864, 772 N.Y.S.2d 215, 2003 N.Y. Slip Op. 23969, N.Y.Sup., Oct 14, 2003.
Respondent State's demand seeking more than $7.3 million from petitioner County in Medicaid reimbursement for psychiatric care provided to Medicaid recipients at two hospitals located within the county was arbitrary and capricious and lacked a rational basis. The State knew or should have known that its certification of the two Westchester County hospitals as free standing psychiatric institutions for mental diseases would disqualify the institutions from receiving Medicaid reimbursement, but it nevertheless recommended that the hospitals file reimbursement claims. The State did not adequately demonstrate that the County was responsible for a proportionate share of the disallowance costs of Medicaid funds resulting from a federal audit and settlement.

Stone Landing Corp. v. Board of Appeals of Village of Amityville, 5 A.D.3d 496, 773 N.Y.S.2d 103, 2004 N.Y. Slip Op. 01595, N.Y.A.D. 2 Dept., Mar 08, 2004.

Background: Applicants for area variances and special exception permit brought article 78 proceeding to review a determination of village board of appeals which denied their applications. The Supreme Court, Suffolk County, Emerson, J., denied the petition and dismissed the proceeding. Applicants appealed. 

Holding: The Supreme Court, Appellate Division, held that consideration of applicants' practical difficulties and financial hardship was inappropriate when deciding whether to grant applications for special exception permit and area variance.

Reversed and remitted.
· Judicial review of an administrative determination is limited to the grounds invoked by the agency in making its decision.
· Where the grounds relied upon by an agency in making a decision are inadequate or improper, a reviewing court is powerless to affirm the administrative action by substituting what it considers to be a more adequate or proper basis.

Oregon

Coats-Sellers v. State, ex rel. Dept. of Transp., 192 Or.App. 432, 85 P.3d 881, Or.App., Mar 10, 2004.

Background: Contractor brought breach of highway construction contract action against the Oregon Department of Transportation (ODOT), and the Bureau of Labor and Industries (BOLI) counterclaimed against contractor for prevailing wages due employees. The Circuit Court, Grant County, William D. Cramer, Jr., J., granted contractor's motion for summary judgment and denied such motions of both state agencies. State agencies appealed. The Court of Appeals, 179 Or.App. 433, 39 P.3d 290, affirmed, but the Supreme Court, 336 Or. 60, 77 P.3d 635, vacated and remanded with instructions. 

Holdings: On remand, the Court of Appeals, Haselton, P.J., held that: 

(1) BOLI's interpretation of term "site of work" in federal standard requiring payment of prevailing wage was not subject to deference, and 

(2) contractor's rock quarry was not on "site of work" of highway project for purpose of federal standard.

Affirmed.
· The principle of judicial deference to agency interpretation of its own rules does not extend to agency interpretation of rules not promulgated by that agency.

Pennsylvania

In re Pennsylvania General Election for Snyder County Com'r, 841 A.2d 593, Pa.Cmwlth., Jan 21, 2004.
Background: Defeated candidate for office of county commissioner filed appeal challenging recount. The Court of Common Pleas, Snyder County, No. CV 426-2003, Woelfel, President Judge, struck 10 write-in votes cast for successful nominee, made rulings on defeated candidate's other objections, and declared defeated candidate winner by a vote of 2,491 to 2,490. Successful candidate appealed. 

Holdings: The Commonwealth Court, No. 2662 C.D.2003, Friedman, J., held that: 

(1) standard governing write-in votes was merely a statement of policy, and, as such, it did not establish a binding norm, and 

(2) successful candidate was entitled to have 10 write-in votes from recount counted in his favor.

Reversed.
· Agency regulations must be promulgated pursuant to the notice and comment procedures contained in the Commonwealth Documents Law.

Koken v. Reliance Ins. Co., 841 A.2d 588, Pa.Cmwlth., Dec 16, 2003.
Background: Insured whose primary automobile liability insurer was in liquidation petitioned to enforce victim's proof of claim and its attendant release of insured's liability. 

Holdings: The Commonwealth Court, No. 269 M.D. 2001, Colins, President Judge, held as a matter of first impression that: 

(1) the proof of claim could by withdrawn after the victim learned of excess coverage, and 

(2) the release was a nullity once proof of claim was withdrawn.

Petition denied.
· A "petition" is a written application made to a court or addressed to some governmental authority ex parte, praying for the exercise of some action laid before it or seeking the grant of a privilege or license; a petition is in contra-distinction to a complaint, in that a complaint is the pleading that initiates an action and sets forth a claim for relief.

Rhode Island


State v. Dearmas, 841 A.2d 659, R.I., Feb 13, 2004.
Background: Following defendant's indictment on two counts of first-degree child molestation, the Superior Court, Providence County, Edwin John Gale, J., issued order authorizing the State to apply for a search warrant to seize a sample of defendant's blood and granted State's application for the search warrant, but stayed its execution pending Supreme Court review of the legality of the order and warrant. 

Holding: On grant of petition for writ of certiorari, the Supreme Court, Flanders, J., held, as an issue of first impression, that blood seized from an unconsenting person does not constitute "property" so as to allow issuance of a search warrant to seize a blood sample.

Reversed and remanded.
· The Supreme Court will endeavor to harmonize statutes and rules that address the same subject matter when it is asked to interpret them.
· The Supreme Court should attempt to construe both a statute and a rule in a manner that avoids a conflict between the scope of their respective authorizations.

South Dakota

In re West River Elec. Ass'n, Inc., 675 N.W.2d 222, Util. L. Rep. P 26,872, 2004 SD 11, S.D., Jan 28, 2004.
Background: Petition for declaratory ruling was filed seeking determination of which of two utilities had the right to provide increased electric service necessary for expansion of city's waste water treatment plant. The Public Utilities Commission (PUC) ruled that utility that served territory in which plant was located had right to service expansion. On appeal, the Circuit Court, Seventh Judicial Circuit, Pennington County, Janine M. Kern, J., reversed, holding that utility with statutory right to serve plant's "location" was entitled to provide increased load at plant. First utility and PUC appealed. 

Holding: The Supreme Court, Zinter, J., held that legislature intended word "location" to be a geographically based concept and, thus, electric utility with statutory right to serve plant's "location" was entitled to provide increased load at plant, as well as any future service at that location.

Affirmed.
· While the expertise of the administrative agency is recognized, the agency must lend credence to the guidelines established in the statutes.

Mulder v. South Dakota Dept. of Social Services, 675 N.W.2d 212, 2004 SD 10, S.D., Jan 28, 2004.
Background: Medicaid recipient appealed decision of Department of Social Services (DSS) upholding its calculation of his "available" income for determining his long term care benefits. The Circuit Court, Sixth Judicial Circuit, Hughes County, Lori S. Wilbur, J., affirmed, and recipient appealed. 

Holdings: The Supreme Court, Sabers, J., held that: 

(1) DSS acted arbitrarily and capriciously in referring to federal statutes and regulations to determine recipient's long term care benefits, and 

(2) determination of DSS, based on federal Supplemental Security Income (SSI) regulations, that recipient's alimony payments were "available income," for purposes of determining his long term care benefit, was not reasonable.

Reversed.
· The Supreme Court reviews administrative agency decisions in the same manner as the circuit court and the decision of the agency will be upheld unless it is clearly erroneous in light of the entire record.
· When faced with an administrative agency's interpretation of a statute that it administers, so long as the agency's interpretation is a reasonable one, it must be upheld.

Texas


Helton v. Railroad Com'n of Texas, 126 S.W.3d 111, Tex.App.-Hous. (1 Dist.), Jun 05, 2003.
Owner of mineral interest in tract that formed pooled interest, under Mineral Interest Pooling Act (MIPA), in field reservoir sought dissolution of MIPA pooling unit and division of gas-unit drillsite into its separate tracts. The Commission found that pooled unit remained in effect and denied request to divide unit as moot. Owner sought judicial review and the 149th District Court, Brazoria County, Robert Edward May, J., affirmed Commission's decision. Owner appealed. The Court of Appeals, Elsa Alcala, J., held that: (1) intervenor was a "party" entitled to service of petition for review, under Commission's rules; (2) failure to serve intervenor did not deprive trial court of jurisdiction, but service was necessary condition on which owner's right to seek judicial review of Commission's order depended, such that trial court had no choice but to affirm Commission's order; and (3) Commission and operator of gas-unit drillsite in reservoir field were not required to file notice of appeal to raise contentions that were dispositive of appeal.

Affirmed.
· Parties have no absolute right to challenge an administrative order; the right of judicial review arises only when: (1) a statute creates it; (2) the order adversely affects a vested property right; or (3) the order otherwise violates a constitutional right.
· Provision of the Administrative Procedures Act (APA) requiring that a party seeking judicial review serve a copy of the petition on the state agency and each party of record in the proceedings before the agency is mandatory.
· Compliance with the service requirements of provision of Administrative Procedure Act (APA) governing judicial review of contested cases, which required that copy of petition be served on the state agency and each party of record, is mandatory, but not jurisdictional.

State, Office of Public Utility Counsel v. Public Utility Com'n of Texas, 131 S.W.3d 314, Tex.App.-Austin, Mar 11, 2004.

Background: State, city, and office of the Public Utility Counsel challenged Public Utility Commission order amending rule created to facilitate transition to a competitive utilities market. 

Holdings: The Court of Appeals, Mack Kidd, J., held that: 

(1) Commission acted within its authority when it authorized adjustment in fuel factor for affiliated retail electric providers when there is a five percent change in mercantile index gas prices over 20-day period; 

(2) challenges to rule relating to use of an electricity commodity trading hub or index to assess adequacy and adjustment of fuel factor were premature; 

(3) 45-day timeline for challenges to fuel-factor adjustments did not violate due process; 

(4) Commission did not exceed its authority in promulgating provisions governing adjustments to price to beat following true-up procedures; and 

(5) Commission provided reasoned justification for amendments to rule regarding fuel-factor adjustment.

Amended rule affirmed.
· The Court of Appeals has jurisdiction over a direct appeal from an agency's action only through a specific grant of statutory authority.
· Unless jurisdiction for direct review from an administrative action is explicitly granted, the Court of Appeals must dismiss the complaint for lack of subject-matter jurisdiction.
· A validity challenge tests a rule on procedural and constitutional grounds.
· An agency rule is presumed valid, and the challenging party bears the burden to demonstrate its invalidity.
· Absent specific or implied statutory authority, an agency rule is void.
· An agency's rules must comport with the agency's authorizing statute, but the legislature does not need to include every specific detail or anticipate all unforeseen circumstances.
· The law prohibits agencies from exercising what is effectively a new power, or a power contradictory to the statute, based merely on a claim that the power is expedient for administrative purposes.
· To establish an administrative rule's facial invalidity, a challenger must show that the rule: (1) contravenes specific statutory language, (2) runs counter to the general objectives of the statute, or (3) imposes additional burdens, conditions, or restrictions in excess of or inconsistent with the relevant statutory provisions.
· To satisfy the reasoned justification requirement, an agency's order adopting a rule must explain how and why the agency reached the conclusion it did.
· Review by the Court of Appeals of an agency's reasoned justification for a rule is limited to the face of the order finally adopting the rule.
· To substantially comply with the reasoned-justification requirement, the four corners of the agency's final notice must present the agency's justification in a relatively clear, precise, and logical fashion.
· An agency's order must accomplish the legislative objectives underlying the reasoned-justification requirement and come fairly within the character and scope of each of the statute's requirements in specific and unambiguous terms.
· The reasoned-justification requirement is intended to give notice of the factual, policy, and legal bases for the rule as adopted or construed by the agency in light of all the evidence gathered by the agency during the comment period in order to ensure that the agency fully considered the comments submitted by interested parties and to provide the factual basis and rationality of the rule as determined by the agency.
· The Court of Appeals reviews a challenge to the reasoned justification requirement of agency rulemaking using an arbitrary and capricious standard, with no presumption that facts exist to support the agency's order.
· In applying an arbitrary and capricious test to agency rulemaking, the Court of Appeals examines whether the agency's explanation of the facts and policy concerns it relied on when it adopted the rule demonstrates that the agency considered all the factors relevant to the objectives of the agency's delegated rulemaking authority and engaged in reasoned decision making.
· An agency acts arbitrarily if in making a decision it commits any of the following errors: (1) does not consider a factor that the Legislature intended the agency to consider in the circumstances, (2) considers an irrelevant factor, or (3) reaches a completely unreasonable result after weighing only relevant factors.
Watts v. City of Houston, 126 S.W.3d 97, Tex.App.-Hous. (1 Dist.), Jun 05, 2003.

Firefighters appealed from decision of the Firemen's and Police Officers' Civil Service Commission finding that the firefighters were not entitled to receive additional pay after being transferred into new job positions. The 61st District Court, Harris County, John Donovan, J., rendered summary judgment against firefighters, and they appealed. The Court of Appeals, Evelyn V. Keyes, J., held that: (1) as matter of apparent first impression, firefighter in municipality with a population of 1.5 million or greater who utilizes Step IV of the four-step grievance procedure may appeal the decision of the Firemen's and Police Officers' Civil Service Commission to District Court, and Court of Appeals has jurisdiction to address the merits of appeal from District Court, and (2) substantial evidence supported decision of the Commission that firefighters were not entitled to receive additional pay after being transferred into new job positions.

Affirmed.
· Because the agency itself is the primary fact-finding body, the questions to be determined by the trial court are strictly those of law.

Wisconsin

Wisconsin Bell, Inc. v. Public Service Com'n of Wisconsin, 269 Wis.2d 409, 675 N.W.2d 242, 2004 WI App 8, Wis.App., Dec 23, 2003.
Background: Competitive local exchange carriers (CLECs) sought refund from incumbent local exchange carrier (ILEC) for allegedly unlawful presubscribed interexchange carrier charge (PICC) ILEC implemented in its intrastate rate structure as substitute for carrier common line charge prohibited under ILEC's mirroring practice as price cap company. The Public Service Commission determined that ILEC's assessment of PICC constituted prohibited substitute charge and ordered refund of approximately $18 million ILEC had collected in PICC charges during the previous four years. ILEC sought judicial review. The Circuit Court, Milwaukee County, Michael P. Sullivan, J., concluded that PICC charges were unlawful, but reversed Commission's order granting revenue refund. ILEC appealed, and Commission and CLECs cross-appealed. 

Holdings: The Court of Appeals, Schudson, J., held that: 

(1) substantial evidence supported Commission's determination that ILEC's implementation of PICC in its intrastate rate structure amounted to unlawful substitute charge for carrier common line charge, and 

(2) Commission had authority to order refund.

Affirmed in part, reversed in part, and cause remanded.
· An agency's application of a statute to a particular set of facts is due great- weight deference if: (1) the legislature has given the agency the duty to administer the statute; (2) the agency's interpretation is one of long- standing; (3) the agency employed its expertise or specialized knowledge in interpreting and applying the statute; and (4) the agency's interpretation will provide uniformity and consistency in applying the statute.
· The key in determining what, if any, deference courts are to pay to an administrative agency's interpretation of a statute is the agency's experience in administering the particular statutory scheme.
· For purposes of judicial review of agency's statutory interpretation, giving great-weight deference to administrative agency's determination, appellate court must affirm if the decision was reasonable; it must do so even if, in its estimation, an alternative interpretation may be equally or even more reasonable.
· Administrative agency's decision may be set aside by a reviewing court only when, upon an examination of the entire record, the evidence, including the inferences therefrom, is such that a reasonable person, acting reasonably, could not have reached the decision from the evidence and its inferences.
· For purposes of judicial review of administrative decisions, reviewing court must examine the record for substantial evidence which supports the agency's conclusion.
· Unlike situations where courts give varying degrees of deference to an administrative agency's substantive decisions, courts give no deference to an agency's determination of its own authority and review such determinations de novo.

Wyoming

Padilla v. State ex rel. Wyoming Workers' Safety and Compensation Div., 84 P.3d 960, 2004 WY 10, Wyo., Feb 19, 2004.
Background: Workers' compensation claimant appealed decision of the Workers' Compensation Medical Commission which determined that she failed to prove that herniated disks were caused by work activity. The District Court, Laramie County, Edward L. Grant, J., affirmed. Claimant appealed. 

Holding: The Supreme Court, Golden, J., held that evidence was insufficient to link herniated cervical discs to claimant's job activities.

Affirmed.
· When an appeal is from a contested case proceeding under the Wyoming Administrative Procedure Act in which both parties presented evidence and factual findings were made, the Supreme Court reviews the entire record to determine if the decision of the agency is supported by substantial evidence; substantial evidence is relevant evidence that a reasonable mind might accept in support of the agency's conclusions, and is more than a scintilla of evidence.
· If the Supreme Court finds that an agency decision is supported by substantial evidence, the Court then examines the entire record to determine if the agency action was arbitrary or capricious; under the umbrella of arbitrary and capricious actions would fall potential mistakes such as inconsistent or incomplete findings of fact or any violation of due process.
· An agency action will not be found to be arbitrary or capricious as long as there is some rational basis for the action.

