California

Morning Star Co. v. State Bd. of Equalization, 9 Cal.Rptr.3d 600, Review Granted, Previously published at: 115 Cal.App.4th 799, (Cal.Const. art. 6, s 12; Cal. Rules of Court, Rules 28, 976, 977, 979), 2004 Daily Journal D.A.R. 1223, 2004 Daily Journal D.A.R. 1504, Cal.App. 3 Dist., Feb 09, 2004.

Background: Corporation, which supplied workers for tomato processing industry, sought to overturn denial by State Board of Equalization (SBE) of corporation's claim for refund of hazardous materials fee, and to obtain declaration that submission of all business activities within "Standard Industrial Classification" codes (SIC codes) to SBE by Department of Toxic Substances Control (DTSC) for fee assessment was unconstitutional, and violated Administrative Procedure Act (APA). The Superior Court, Sacramento County, No. 98AS03539, John R. Lewis, J., entered summary judgment for defendants. Corporation appealed. 

Holdings: The Court of Appeal, Blease, J., held that: 

(1) corporation was not entitled to refund; 

(2) submission of SIC codes by DTSC was not a regulation subject to APA; 

(3) assessment was tax, not regulatory fee; 

(4) statute did not violate principles of equal protection or substantive due process; 

(5) corporation was not deprived of procedural due process; and 

(6) imposition of fee was not a taking.

Affirmed.
Red flag (petition for review granted): See Morning Star Co. v. State Bd. of Equalization,88 P.3d 497, 12 Cal.Rptr.3d 591, 2004 Daily Journal D.A.R. 5187, Cal., Apr 28, 2004.

D.C.

Kralick v. District of Columbia Dept. of Employment Services, 842 A.2d 705, D.C., Feb 26, 2004.

Background: Employee of District of Columbia sought review of decision of Director of Department of Employment Services (DOES) that affirmed decision terminating temporary total disability benefits paid to employee under the Comprehensive Merit Personnel Act. 

Holdings: The Court of Appeals, Washington, J., held that: 

(1) rejection by hearing officer and Director of testimony of employee's treating physician was based on incorrect factual premise that treating physician's opinion was not most recent opinion, and 

(2) treating physician preference, applied in workers' compensation cases, is applicable to disability benefits cases brought by public employees under CMPA.

Reversed and remanded.
· Court of Appeals applies three-part test when reviewing administrative decision under substantial evidence standard: (1) decision must state findings of fact on each material, contested factual issue; (2) those findings must be based on substantial evidence; and (3) conclusions of law must follow rationally from findings.
· Administrative order can only be sustained on grounds relied on by agency; Court of Appeals cannot substitute its judgment for that of agency.

Florida

State, Agency for Health Care Admin. v. MIED, Inc., 869 So.2d 13, 29 Fla. L. Weekly D502, Fla.App. 1 Dist., Feb 27, 2004.

Background: Nursing home operator brought action against the Agency for Health Care Administration (AHCA), alleging inverse condemnation, breach of contract, equitable estoppel, and misrepresentation, after AHCA placed home into receivership. The Circuit Court, Duval County, Peter J. Fryefield, J., entered a judgment on a jury verdict in favor of operator for $20 million. AHCA appealed. 

Holdings: The District Court of Appeal, Kahn, J., held that: 

(1) operator waived any challenge to the AHCA' denial of a Medicaid rate step-up by entering into settlement; 

(2) operator failed to exhaust its administrative remedies regarding AHCA's denial of rate step-up; 

(3) breach of contract action was barred by collateral estoppel; 

(4) AHCA had 12 months to pay Medicaid claims to operator; 

(5) dismissal of equitable estoppel claim was warranted; and 

(6) any action against AHCA administrator for misstatements of the law was barred by sovereign immunity.

Reversed and remanded.
· Nursing home operator conclusively waived any challenge to the Agency for Health Care Administration's (AHCA) denial of a Medicaid rate step-up by entering into a settlement with AHCA that was never set aside; in settlement agreement, operator agreed to abandon the rate step-up issue in exchange for AHCA allowing the nursing home to operate in receivership until a sale to a new purchaser could take place.
· To avoid the requirement for exhaustion of administrative remedies, a party must satisfy one of the following tests: (1) the complaint must demonstrate some compelling reason why the Administrative Procedure Act (APA) does not avail the complainants in their grievance against the agency; or (2) the complaint must allege a lack of general authority in the agency and, if it is shown, that the APA has no remedy for it; or (3) illegal conduct by the agency must be shown and, if that is the case, that the APA cannot remedy that illegality; or (4) agency ignorance of the law, the facts, or public good must be shown and, if any of that is the case, that the APA provides no remedy; or (5) a claim must be made that the agency ignores or refuses to recognize related or substantial interests and refuses to afford a hearing or otherwise refuses to recognize that the complainants' grievance is cognizable administratively.

Georgia


Ward v. McFall, 277 Ga. 649, 593 S.E.2d 340, 4 FCDR 759, Ga., Mar 01, 2004.

Background: After parties were divorced and primary custody was awarded to former husband, former wife filed complaint to modify child support and visitation, and for declaration that statutory child support guidelines were unconstitutional. After entering temporary order, that applied child support guidelines, adjusted former wife's child support obligation downward due to special circumstances, and found child support guidelines were invalid, the Superior Court, Rockdale County, Sidney L. Nation, J., issued certificate of immediate review and former husband applied for interlocutory appeal. 

Holdings: The Supreme Court, Hines, J., held that: 

(1) Supreme Court had jurisdiction to consider appeal, and 

(2) statute on child support guidelines was not preempted by federal regulations.

Reversed.
· Courts typically defer to executive department's construction of statutory scheme it is entrusted to administer.

Illinois

Gumma v. White, 345 Ill.App.3d 610, 803 N.E.2d 130, 280 Ill.Dec. 900, Ill.App. 1 Dist., Dec 24, 2003.

Background: Driver sought review of Secretary of State's suspension of his license for underage consumption of alcohol. The Circuit Court, Cook County, Nancy J. Arnold, J., reversed the suspension. Secretary appealed. 

Holding: The Appellate Court, South, J., held that collateral estoppel precluded Secretary from considering evidence of driver's blood- alcohol concentration (BAC) in license suspension proceeding.

Affirmed.
· The findings and conclusions of an administrative agency on questions of fact are considered prima facie true and correct, and a reviewing court may not interfere with the administrative agency's discretionary authority unless it is exercised in an arbitrary or capricious manner, or the administrative decision is against the manifest weight of the evidence.
· The findings of the administrative agency must rest upon competent evidence and be supported by substantial proof, and an agency may not consider a matter that is not in the record.
· Upon administrative review, the function of both the trial court and the appellate court is limited to determining whether the findings and conclusions of the administrative agency are against the manifest weight of the evidence.
· The reviewing court's sole function is to ascertain whether the final decision of the administrative agency is just and reasonable in light of the evidence presented.
· If there is anything in the record that fairly supports the action of the agency, the decision is not against the manifest weight of the evidence and must be sustained upon judicial review.
· An administrative agency's decision is not contrary to the manifest weight of the evidence merely because the reviewing court might have decided the case differently in the first instance.
· If the issue before the reviewing court is merely one of conflicting testimony and credibility of witnesses, the administrative agency's decision should be sustained.
· On appeal from a circuit court's judgment, the appellate court will review the administrative agency's decision and not that of the circuit court.

PACE, Suburban Bus Div. of Regional Transp. Authority v. Regional Transp. Authority, 346 Ill.App.3d 125, 803 N.E.2d 13, 280 Ill.Dec. 783, Ill.App. 2 Dist., Jul 17, 2003.

Suburban bus division of regional transportation authority (RTA) sued RTA seeking declaration that RTA violated Regional Transportation Authority Act when it decreased its operating subsidies and rejected its annual budgets. The Circuit Court of McHenry County, Maureen P. McIntyre, J., granted RTA's motion to dismiss, and suburban division appealed. The Appellate Court, Callum, J., held that: (1) merits of suburban division's appeal would be reviewed, though budget year which gave rise to dispute had passed, under exceptions to mootness doctrine; (2) action was not barred by separation of powers doctrine; (3) Regional Transportation Authority Act contemplated judicial review of RTA's budget decisions; (4) suburban division had the capacity to sue RTA; (5) suburban division's claims for operating subsidies for years before action was commenced were barred by laches; and (6) other divisions of RTA were necessary parties to the action.

Reversed and remanded with directions.
· When a legislative body acts administratively, its decision is subject to general principles of administrative review.
· Whether and to what extent a court may review an administrative agency's action is a question of statutory interpretation.
· Although most agency actions are presumed reviewable, no presumption arises if there is a statutory bar to review or the statutory language commits the agency's decision to unreviewable discretion.
· Factors to consider when determining whether an administrative agency's action is reviewable by a court are the relevant statute's language, structure, objectives, and legislative history and the nature of the administrative action at issue; particularly important is whether the statute contains standards, goals, or criteria by which a court may evaluate the action.
· Judicial review of an administrative agency's action is precluded if the relevant statute is drawn so that a court would have no meaningful standard against which to judge the agency's exercise of discretion.

Vuagniaux v. Department of Professional Regulation, 208 Ill.2d 173, 802 N.E.2d 1156, 280 Ill.Dec. 635, Ill., Nov 20, 2003.

Background: Licensed chiropractic physician sought administrative review of decision of the Department of Professional Regulation reprimanding and fining him for violating advertising provisions of the Medical Practice Act. The Circuit Court, Madison County, Daniel J. Stack, J., reversed and held that provisions of the Medical Practice Act were invalid. Department appealed. 

Holdings: The Supreme Court, Rarick, J., held that: 

(1) Medical Disciplinary Board, which included member who was appointed by the Board, rather than by the Governor, was not properly constituted; 

(2) Board did not have implicit authority to make temporary appointments of member; 

(3) decision of Department of Professional Regulation would be set aside, and matter would be remanded to Department for reconsideration by a legally constituted Board; 

(4) unauthorized appointment of Board member did not invalidated the actions taken by the Department before member's appointment; 

(5) chiropractor's constitutional challenges to Act were premature; 

(6) complaint was sufficient to give chiropractor ample notice of nature of charges against him; and 

(7) Legislature had a rational basis for its structuring of Board.

Affirmed in part and reversed in part; cause remanded.
· Any power or authority claimed by an administrative agency must find its source within the provisions of the statute by which the agency was created.
· An administrative agency's authority must either arise from the express language of the statute or devolve by fair implication and intendment from the express provisions of the statute as an incident to achieving the objectives for which the agency was created.
· Administrative complaints are not required to state the charges with the same precision, refinements, or subtleties as pleadings in a judicial proceeding.

Indiana


Riley v. Heritage Products, Inc., 803 N.E.2d 1185, Ind.App., Feb 26, 2004.

Background: During worker's compensation proceeding, employer attempted to obtain claimant's employment records from claimant's former employer. Claimant filed motion for protective order. The Superior Court, Montgomery County, David A. Ault, J., dismissed employee's motion and claimant appealed. 

Holding: The Court of Appeals, Mathias, J., held that Superior Court lacked subject matter jurisdiction to consider claimant's motion for protective order.

Affirmed.
· Claimant with available administrative remedy must pursue that remedy before being allowed access to courts; if party fails to exhaust administrative remedies, trial court lacks subject matter jurisdiction.
· By requiring party to first pursue all available administrative remedies before allowing access to courts, premature litigation may be avoided, adequate record for judicial review may be compiled, and agencies retain opportunity and autonomy to correct their own errors.

State v. Molnar, 803 N.E.2d 261, Ind.App., Feb 13, 2004.

Background: Defendant was charged with operating a vehicle while intoxicated. The Superior Court, Porter County, David L. Chidester, J., granted defendant's motion to suppress results from a breath test. State appealed. 

Holding: The Court of Appeals, Barnes, J., held that law enforcement officer lawfully administered breath test by taking breath sample within twenty minutes of when defendant removed tobacco from mouth.

Reversed.
· Generally, in construing an administrative rule, the Court of Appeals uses the same principles employed to construe statutes.
· In construing an administrative regulation, otherwise undefined words must be given their plain and ordinary meaning.

Iowa


Martin Marietta Materials, Inc. v. Dallas County, 675 N.W.2d 544, Iowa, Feb 25, 2004.

Background: Business and property owners applied for conditional use permit allowing operation of sand and gravel excavation on owners' property, which business intended to purchase. After planning and zoning commission approved application, and after certain changes in county ordinance transferring ultimate approval authority from board of supervisors to board of adjustments, board of adjustments denied application. Applicants sought certiorari review. The District Court, Dallas County, Darrell J. Goodhue, J., affirmed denial after granting protective discovery order to county as to applicants' request to depose board members and counsel regarding allegation of bad faith or improper conduct, and after disallowing testimony on the subject by witnesses for applicants. Applicants appealed. 

Holdings: The Supreme Court, Lavorato, C.J., held that: 

(1) applicants were entitled to depose members of zoning boards involved in review and denial of their application and boards' attorney, and 

(2) it was abuse of discretion for trial court to disallow testimony by witnesses for applicants on issue of alleged bad faith and improper conduct.

Reversed and remanded with directions.
· There is a presumption of regularity that attaches to the decisions of administrative agencies that protects them against inquiry into how they reach their decisions based upon mere suspicion; however, that presumption may be overcome by a strong showing of bad faith or improper behavior that will allow such an inquiry.

Minnesota


Heine v. Simon, 674 N.W.2d 411, Minn.App., Jan 27, 2004.

Background: Automobile accident victim brought action against uninsured motorist (UM) carrier and alleged tort-feasor to recover for injuries caused by two accidents. The District Court, Hennepin County, George F. McGunnigle, J., severed the claims, ordered separate trials, and entered judgment on jury verdict against tort-feasor in connection with second accident. Victim appealed. 

Holdings: The Court of Appeals, Wright, J., held that: 

(1) the tort-feasor was not liable for all damages from the accidents, but was liable for aggravation of pre-existing condition; 

(2) closing argument by tort-feasor's attorney did not entitle victim to new trial; 

(3) evidence supported award of past damages; 

(4) determination in workers' compensation proceeding concerning lost wages had no collateral estoppel effect; and 

(5) amount taken for collateral-source offset was proper.

Affirmed.
· Agency hearings do not satisfy collateral estoppel requirement of a full and fair opportunity to be heard, unless elaborate procedural due-process safeguards are built into the proceedings.

Mississippi

Gannett River States Pub. Corp., Inc. v. City of Jackson, 866 So.2d 462, 32 Media L. Rep. 1417, Miss., Feb 26, 2004.

Background: Newspaper brought action against city and others under Open Meetings Act and Public Records Act, accusing city council of denying the public and the press access to a meeting held during regular business hours and refusing to release the minutes of the meeting to the public. The Chancery Court, Hinds County, Denise Owens, J., entered judgment for city. Newspaper appealed. 

Holding: The Supreme Court, Smith, J., held that: gathering was a "meeting" subject to the Open Meetings Act.

Reversed and remanded.
· A public body holding a meeting must make the meeting open to the public unless an executive session is called.
· Under the Open Meeting Law definition of a "meeting," "official acts" includes action relating to formation and determination of public policy, but excludes purely social functions.
· The factors to be considered in the determination of whether an activity is business or social within the context of the open meetings requirement include the activity that takes place at the function, the advance call or notice given to the members, an agenda, the claim for per diem and travel expenses by the board members, and other pertinent factors.
· All the deliberative stages of the decision-making process of the public body that lead to formation and determination of public policy are "meetings" within Open Meetings Act statute requiring that all meetings of a public body be public except when in executive session.
· While the exceptions to the Open Meetings Act are to be construed narrowly, the statute is to be construed liberally to keep public meetings open.
· The reason given for an executive session excluding the public from a meeting must be sufficient in specificity to inform those present that there is in reality a specific, discrete matter or area which the public body has determined should be discussed in executive session.

New Jersey

D.L. v. Board of Educ. of Princeton Regional School Dist., 366 N.J.Super. 269, 840 A.2d 979, 184 Ed. Law Rep. 930, N.J.Super.A.D., Feb 05, 2004.

Background: Parents appealed from decision State Board of Education affirming and adopting decisions of the Commissioner and Administrative Law Judge (ALJ), finding that their children attended public schools in certain school district illegally, and ordering them to pay $27,292.38 in tuition to that district for the period of ineligible attendance. 

Holding: The Superior Court, Appellate Division, Parker, J.A.D., held that evidence was sufficient that students were domiciled in school district where they attended school as of date their parents closed on in-district residence.

Reversed and remanded.

· For purposes of judicial review of administrative decisions, Appellate Division generally defers to credibility determinations made by Administrative Law Judge (ALJ), who had the opportunity to hear the testimony and observe the demeanor of the witnesses.

New Jersey Ass'n of Realtors v. New Jersey Dept. of Environmental Protection, 367 N.J.Super. 154, 842 A.2d 262, N.J.Super.A.D., Feb 25, 2004.

Background: Association of real estate agents brought declaratory judgment action against Department of Environmental Protection (DEP), challenging validity of regulation. 

Holding: The Superior Court, Appellate Division, A.A. Rodriguez, J.A.D., held that regulation was void ab initio.

Regulation declared void.
· Administrative regulations cannot alter the terms of a legislative enactment nor can they frustrate the policy embodied in a statute.
· Because regulations must coexist with state statutes, when a statute deals with a specific issue or matter, the statute is the controlling authority as to the proper disposition of that issue or matter.
· Although judicial review of administrative actions is limited, courts will intervene when an agency action is clearly inconsistent with its statutory mission or other state policy.

Sod Farm Associates v. Tp. of Springfield, 366 N.J.Super. 116, 840 A.2d 885, N.J.Super.A.D., Jan 28, 2004.

Background: Real estate developer brought an action against the Council on Affordable Housing (COAH) and township in lieu of prerogative writs challenging the adoption of an affordable housing zoning ordinance The Superior Court, Law Division, Burlington County, found in favor of developer. 

Holdings: COAH appealed. the Superior Court, Appellate Division, Petrella, P.J.A.D., held that: 

(1) real estate developer was required to exhaust administrative remedies before COAH, and 

(2) Appellate Division rather than Law Division had the sole jurisdiction to hear challenge to COAH actions.

Reversed.
· A party claiming to be adversely affected by alleged inaction of an administrative agency may seek leave to appeal directly to the Appellate Division.

New York

Delese v. Tax Appeals Tribunal of State of New York, 3 A.D.3d 612, 771 N.Y.S.2d 191, 2004 N.Y. Slip Op. 00043, N.Y.A.D. 3 Dept., Jan 08, 2004.

Background: Taxpayer brought article 78 proceeding to review Tax Appeals Tribunal determination sustaining assessment of real property gift tax. 

Holdings: The Supreme Court, Appellate Division, Kane, J., held that: 

(1) Department of Taxation and Finance's use of federal regulations to interpret state statute governing real property gift tax that was based on federal law was proper; 

(2) Department's use of the federal regulations did not violate state constitutional prohibition against enacting part of existing law by reference without inserting text of existing law into new act; 

(3) use of the federal regulations did not violate due process rights of state taxpayer; and 

(4) taxpayer was not entitled to presumption in her favor in reliance on Department's past interpretation of state statute.

Determination confirmed.
· Use of federal regulations properly promulgated to aid in interpreting federal tax statute to interpret state statute governing real property gift tax did not violate due process rights of state taxpayer, who allegedly lacked notice of regulations that would be applied; it was reasonable for agencies interpreting state statutes that incorporated federal statutes to rely on already-existing interpretation found in federal sources.
· An agency has the power and obligation to rectify what it deems to be an erroneous interpretation of the law or an injudicious policy by shifting the agency's position.

Gonzalez v. Zoning Bd. of Appeals of Town of Putnam Valley, 3 A.D.3d 496, 771 N.Y.S.2d 142, 2004 N.Y. Slip Op. 00156, N.Y.A.D. 2 Dept., Jan 12, 2004.

Background: Homeowner whose application for variance from zoning ordinances to construct garage was denied by town zoning board of appeals sought judicial review of administrative determination denying his application. The Supreme Court, Putnam County, Hickman, J., annulled the determination and remitted the matter for issuance of the requested variances. Town appealed. 

Holdings: The Supreme Court, Appellate Division, held that: 

(1) there was no evidence that grant of zoning variances requested by homeowner would have undesirable effect on character of the neighborhood, adversely impact on physical and environmental conditions, or otherwise result in a detriment to community, so as to warrant zoning board's denial of variances; 

(2) generalized concerns of neighboring homeowners upon which town zoning board based determination were unsupported by any empirical data or expert testimony, and supported that denial of variances was arbitrary and capricious; and 

(3) res judicata doctrine did not bar homeowner's request for judicial review of town zoning board's denial of his request for variances from zoning ordinances to construct garage, after zoning board denied two separate variance applications for same parcel.

Affirmed.
· Judicial review of an administrative determination is limited to the grounds invoked by the agency in making its determination.

KSLM-Columbus Apartments, Inc. v. New York State Div. of Housing and Community Renewal, 72 N.Y.S.2d 665, 2004 N.Y. Slip Op. 01263, N.Y.A.D. 1 Dept., Feb 26, 2004.

Background: Owner of residential apartment buildings petitioned for annulment of determination of Division of Housing and Community Renewal (DHCR) finding that, following their exit from Mitchell-Lama program, buildings became subject to rent stabilization by virtue of Rent Stabilization Law of 1969 (RSL), rather than Emergency Tenant Protection Act of 1974 (ETPA). The Supreme Court, New York County, Sheila Abdus-Salaam, J., denied and dismissed the petition, and owner appealed. 

Holding: The Supreme Court, Appellate Division, Nardelli, J.P., held that ETPA applied to buildings after their conversion from Private Housing Finance Law (PHFL) program to the private sector.

Reversed and remanded.
· While the correct interpretation of a statute is ordinarily an issue of law for the courts, an administrative agency's interpretation of the statute it is charged with implementing is entitled to varying degrees of judicial deference depending upon the extent to which the interpretation relies upon the special competence the agency is presumed to have developed in its administration of the statute; in those instances where the question involves specialized knowledge and understanding of underlying operational practices or entails an evaluation of factual data and inferences to be drawn therefrom, the courts should defer to the administrative agency's interpretation unless irrational or unreasonable.
· Where question of statutory interpretation is one of pure statutory reading and analysis, dependent only on an accurate apprehension of legislative intent, there is little basis to rely on any special competence or expertise of the administrative agency charged with implementing the statute; in such a case, the courts are free to ascertain the proper interpretation from the statutory language and intent and may undertake the function of statutory interpretation without any deference to the agency's determination.
· An administrative agency may not, in the exercise of its rule-making authority, promulgate a regulation out of harmony with the plain meaning of the governing statutory language.

North Carolina


Whitacre Partnership v. Biosignia, Inc., 358 N.C. 1, 591 S.E.2d 870, N.C., Feb 06, 2004.

Background: Following general partner's statement in individual bankruptcy hearing that a purported 1.25 million shares of limited partnership stock in foreign corporation had not and would not vest due to stock restriction, partnership brought action against corporation, alleging wrongful cancellation of and, in the alternative, conversion of, one million shares of corporate stock. The Superior Court, Orange County, David Q. LaBarre, J., granted summary judgment in favor of corporation on basis of judicial estoppel. Partnership appealed. The Court of Appeals, 153 N.C.App. 608, 574 S.E.2d 475, reversed. Corporation appealed. 

Holdings: Upon exercising discretionary review, the Supreme Court, Martin, J., held that: 

(1) judicial estoppel is limited to civil proceedings; 

(2) judicial estoppel does not apply to prevent the assertion of inconsistent legal theories; 

(3) a trial court applying judicial estoppel is not obliged to determine that the estopped party intended to mislead the court; 

(4) application of judicial estoppel is discretionary; and 

(5) due process is not violated by judicial estoppel so long as the estopped party is a privy of the party who made the prior inconsistent statement.

Modified and affirmed.
· Under "collateral estoppel," also known as "estoppel by judgment" or "issue preclusion," the determination of an issue in a prior judicial or administrative proceeding precludes the relitigation of that issue in a later action, provided the party against whom the estoppel is asserted enjoyed a full and fair opportunity to litigate that issue in the earlier proceeding; collateral estoppel precludes the subsequent adjudication of a previously determined issue, even if the subsequent action is based on an entirely different claim.

Pennsylvania

Bocachica v. Pennsylvania State Horse Racing Com'n, 843 A.2d 450, Pa.Cmwlth., Mar 01, 2004.
Background: Horse racing jockey petitioned for review of order of State Racing Horse Commission which upheld jockey's ejection from racetrack for use of a "battery" on horses. 

Holdings: The Commonwealth Court, No. 1666 CD 2003, Flaherty, Senior Judge, held that: 

(1) horse racing jockey was not entitled to be provided with Miranda warnings regarding the Fifth Amendment privilege against self-incrimination before racetrack and State Horse Racing Commission interviewed jockey, and 

(2) substantial evidence supported the State Horse Racing Commission's decision that racetrack's decision to eject jockey from track was based on a reasoned determination that jockey's presence would be detrimental to the public's perception of the sport of horse racing.

Affirmed.
South Dakota


State ex rel. Ryan v. Ryan, 124 S.W.3d 512, Mo.App. S.D., Jan 26, 2004.

Background: State filed motion requesting that former husband be held in contempt due to refusal to make payments on child support arrearage. The Circuit Court, Greene County, Don E. Burrell, Jr., J., found former husband in contempt, but allowed contempt to be purged by paying remaining amount owed on original administrative order, not amended administrative order. State appealed. 

Holding: The Court of Appeals, Kenneth W. Shrum, J., held that Director of state Division of Child Support Enforcement exceeded his statutory authority when he entered an amended administrative order increasing child support arrearage, and thus amended order was a legal nullity.

Affirmed.
· Where no statute vests specific authority to reopen an administrative decision, administrative agency is without jurisdiction to undertake such an exercise.
· Authority of administrative tribunal to set aside final decision must clearly appear from statute.
· Acts taken by administrative agency that exceed statutory authority are void ab initio; such actions and orders are a legal nullity, binding no one and entitled to no respect.
Texas

All Saints Health System v. Texas Workers' Compensation Com'n, 125 S.W.3d 96, Tex.App.-Austin, Jul 24, 2003.

Hospitals that sought reimbursement for services rendered to workers' compensation claimants filed declaratory judgment action against the Workers' Compensation Commission and several insurance companies, asking that Commission be ordered to use last valid fee guideline in place before adoption of invalidated guideline. The 200th Judicial District Court, Travis County, Lora J. Livingston, J., granted defendants' motion for summary judgment. Hospitals appealed. The Court of Appeals, Mack Kidd, J., held that: (1) hospitals did not exhaust their administrative remedies, and thus appellate court could not evaluate the merits of hospitals' claims that Commission had improperly retroactively adopted an invalidated fee guideline; (2) any decision made by the Commission regarding reimbursement for services rendered by hospitals must take into account all of the statutory factors; and (3) Commission must determine whether hospitals received "fair and reasonable" reimbursement based on a fee-for-service, as opposed to a per diem, reimbursement model.

Affirmed.
· The appropriate remedy following the invalidation of an administrative rule under the Administrative Procedures Act (APA) is to return to the last validly adopted legal standard existing at the time of the rule's promulgation.
· Agency rules and rates are set for the future, and not for the past.
· When a rule adopting a new policy is declared invalid, that policy can not be applied until a new, properly adopted rule becomes effective.

Chocolate Bayou Water Co. and Sand Supply v. Texas Natural Resource Conservation Com'n, 124 S.W.3d 844, Tex.App.-Austin, Dec 18, 2003.

Background: Senior water-rights holders sought judicial review of grant of amendment to water permit. The 201st Judicial District Court, Paul Davis, J., granted a plea to the jurisdiction, and in the alternative, summary judgment, dismissing their suit against Commission on Environmental Quality (CEQ), Water Development Board, city, and a river authority. Holders appealed. 

Holdings: The Court of Appeals, W. Kenneth Law, C.J., held that: 

(1) notice of amendment application was not defective; 

(2) holders' attack on senate bill which was a comprehensive water plan that required state agency to reissue a particular water permit to Water Development Board to supply a city with municipal water were impermissible collateral attacks; 

(3) CEQ did not abuse its discretion by failing to grant holders of senior water rights an extension for rehearing on application for amendment to water permit; and 

(4) executive director of Commission on Environmental Quality had authority to issue amendment to water permit.

Affirmed.
· Collateral attacks upon an agency order may be maintained successfully on one ground alone--that the order is void.
· So as to permit collateral attack, an agency order may be void in the requisite sense on either of two grounds: (1) order shows on its face that agency exceeded its authority, or (2) a complainant shows that order was procured by extrinsic fraud.
· Administrative remedies must be exhausted before a district court may hear the issue as a jurisdictional matter.
Continental Cas. Co. v. Rivera, 124 S.W.3d 705, Tex.App.-Austin, Nov 06, 2003.

Workers' compensation insurance carrier sought declaration in district court that it had timely filed its request for review with the appeals panel, a mandate that the appeals panel consider the merits of the request for review, and, in the alternative, a determination that claimant did not sustain a compensable injury, following a decision of the Workers' Compensation Commission that claimant was entitled to workers' compensation benefits. The Claimant and the Commission filed pleas to the jurisdiction. The 201st Judicial District, Travis County, Lora J. Livingston, J., granted the pleas and dismissed case for want of jurisdiction. Carrier appealed. The Court of Appeals, Jan P. Patterson, J., held that: (1) timely receipt of an insurer's review request by the claimant alone does not suffice to perfect appeal of decision of the Commission; (2) insurer's failure to exhaust administrative remedies, because its request for review was untimely, deprived district court of jurisdiction to review insurer's causes of action related to review of decision that claimant sustained a compensable injury, and appeals panel's determination that insurer's request for review was untimely; (3) insurer failed to invoke the jurisdiction of the district court through its actions for declaratory and mandamus relief; and (4) statutory provision designed to protect litigants from the running of limitations in certain circumstances did not confer jurisdiction on the district court.

Affirmed.
· The Court of Appeals construes the text of an administrative rule under the same principles as if it were a statute.
· An administrative agency has the power to interpret its own rules, and its interpretation is entitled to great weight and deference.
· An administrative agency's construction of its rules is controlling unless it is plainly erroneous or inconsistent.
· No right of judicial review of agency action exists unless a statute provides for such review, or the action adversely affects a vested property right or otherwise violates a constitutional right.
Pretzer v. Motor Vehicle Bd., 125 S.W.3d 23, Tex.App.-Austin, Jan 16, 2003.

Texas Motor Vehicle Board imposed civil penalties on automobile dealership and its general manager and majority stockholder, and additionally prohibited the general manager from working in that position for five years. The dealership, general manager, and majority stockholder sought judicial review. The 201st Judicial District Court, Travis County, John K. Dietz, J., affirmed in part, reversed in part, and remanded. The dealership, general manager, and majority stockholder appealed. The Court of Appeals, Jan P. Patterson, J., held that: (1) the Motor Vehicle Board was authorized to penalize the general manager and majority stockholder; (2) the Board was not authorized to "expel" the general manager from the industry; (3) substantial evidence supported finding that dealership employees had "willfully" defrauded customers, and that the general manager and majority stockholder were involved; and (4) the Board did not have jurisdiction to impose sanctions for fraud that occurred in used vehicle sales before 1995.

Affirmed in part; reversed in part; remanded with directions.
· Statutory construction by administrative agency charged with its enforcement is entitled to serious consideration, as long as that construction is reasonable and does not contradict the plain language of the statute.
· Administrative agencies have only those enforcement powers expressly delegated to them by the legislature.
· Under the Administrative Procedure Act, contested case notices must give simple short statements of the matters asserted, i.e., they must sufficiently identify facts or evidence the agency intends to prove at the hearing, such that one has meaningful opportunity to defend himself.
· The default standard for appeals from administrative decisions is substantial evidence review; the right to trial de novo, on the other hand, must be specifically stated in the statute.
· Administrative agencies are not courts, and contested case proceedings are not lawsuits, no matter that agency adjudications are sometimes described as "judicial" in nature; agency adjudications are simply executive measures taken in the administration of statutory provisions.
· When deciding whether to reopen an administrative hearing, the factors to consider are: (1) whether the evidence supporting the motion to reopen is material, relevant, and decisive; (2) whether receiving the evidence will cause undue delay; and (3) whether refusing to reopen the hearing will cause injustice.
· Party moving to reopen administrative hearing based on new evidence must show due diligence in procuring that evidence.
· Administrative law judge (ALJ) acted within her discretion in refusing to reopen contested case hearing concerning automobile dealership's alleged violations of the Motor Vehicle Commission Code, for which the Motor Vehicle Board was seeking civil penalties against the dealership, where the only basis for the motion was the fact that after the hearing, certain witnesses had acted "inconsistently" with their hearing testimony.

Red flag (reversed in part): See Pretzer v. Motor Vehicle Bd., 2004 WL 422623, 47 Tex. Sup. Ct. J. 340, Tex., Mar 05, 2004.

Background: Texas Motor Vehicle Board imposed civil penalties on automobile dealership and its general manager and majority stockholder, and additionally prohibited general manager from working in that position for five years. Dealership, general manager, and majority stockholder sought judicial review. The 201st Judicial District Court, Travis County, John K. Dietz, J., affirmed in part, reversed in part, and remanded. Dealership, general manager, and majority stockholder appealed. The Austin Court of Appeals, 125 S.W.3d 23, affirmed in part, reversed in part, and remanded with directions. Review was granted. 

Holding: On motion for rehearing, the Supreme Court held that the Board lacked statutory authority to impose civil penalties on the majority stockholder and general manager, or to issue cease and desist orders against them, for violating Deceptive Trade Practices Act (DTPA) and the Consumer Credit Code, where the majority stockholder and the general manager did not hold, and were not required to hold, a license from the Board.

Court of Appeals affirmed in part and reversed in part.
· Texas Motor Vehicle Board lacked statutory authority to impose civil penalties on dealership's principal owner and dealership's general manager, or to issue cease and desist orders against them, for violating Deceptive Trade Practices Act (DTPA) and the Consumer Credit Code, where the principal and the general manager did not hold, and were not required to hold, a license from the Board; while the DTPA and the Consumer Credit Code involved the sale, distribution, or financing of new motor vehicles, the Board's statutory authority to impose civil sanctions for violating laws involving the sale, distribution, or financing of new motor vehicles applied only to license holders and license applicants.
· Neither legislative ratification nor judicial deference to an administrative interpretation can work a contradiction of plain statutory language.

Taylor v. State Farm Lloyds, Inc., 124 S.W.3d 665, Tex.App.-Austin, Oct 02, 2003.

Insured sought declaratory judgment that insurer violated the Insurance Code by providing hired and non-owned automobile liability insurance in endorsement to business multi-peril policy without personal injury protection (PIP) or uninsured/underinsured motorist (UM/UIM) coverages. The 201st Judicial District Court, Travis County, Suzanne Covington, J., entered summary judgment in favor of insurer. Insured appealed. The Court of Appeals, Bea Ann Smith, J., held that: (1) the hired and non-owned auto liability insurance was not "automobile liability insurance" within the meaning of statutes mandating PIP coverage and UM/UIM coverage in automobile liability insurance policies; (2) insured had a justiciable controversy with insurer; and (3) insured did not need to exhaust her administrative remedies.

Affirmed.
· When pure questions of law are involved, the doctrine of exhaustion of administrative remedies does not apply.

