Alaska


City of Mobile v. Robertson, 863 So.2d 117 , Ala.Civ.App., Apr 25, 2003.
City suspended police officer for disciplinary reasons. Officer appealed. County personnel board increased suspension from one to three days without pay. Officer appealed. The Mobile Circuit Court, No. CV-01-2490, Joseph S. Johnston, J., reversed the decision. City and board appealed. On rehearing ex mero motu, the Court of Civil Appeals, Thompson, J., held that: (1) collateral suit by officer raising alleged constitutional violations concerning his discipline was only avenue by which officer could present issue; (2) reference to individual constitutional rights in general police order did not serve to confer jurisdiction upon circuit court to decide constitutional issue; and (3) trial court exceeded its jurisdiction in entering judgment on constitutional issue not designated for review.

Reversed and remanded.
· If a litigant's right to appeal an administrative decision is governed by the Administrative Procedure Act, which gives a reviewing court broader jurisdiction than it usually has in reviewing administrative decisions, the circuit court has jurisdiction to consider constitutional issues on appeal and the failure to appeal from a panel decision will result in a waiver of all claims.

Arizona

Phelps Dodge Corp. v. Arizona Elec. Power Co-op., Inc., 207 Ariz. 95, 83 P.3d 573, 418 Ariz. Adv. Rep. 10 , Ariz.App. Div. 1, Jan 27, 2004.

Background: Cooperatives made up of public service corporations and Consumers Council filed actions challenging rules promulgated by Corporation Commission to implement competition in electric industry, and actions were consolidated. The Superior Court, Maricopa County, No. CV1997-03748, Colin F. Campbell, B. Michael Dann, JJ., granted and denied parties' motions and cross-motions for summary judgment, and parties appealed and cross-appealed. 

Holdings: The Court of Appeals, Timmer, P.J., held that: 

(1) while commission had to consider fair value of in-state property of competitive electric service providers (ESPs) in setting rates, commission had discretion to determine weight to be given fair-value factor in each case; 

(2) commission could not allow market forces to determine which rates would be just and reasonable; 

(3) commission could set range of rates, rather than single rate, for ESPs; 

(4) commission was authorized to promulgate rules reasonably necessary to its ratemaking authority, but not rules that exceeded that authority; 

(5) rules not reasonably necessary to ratemaking authority were subject to attorney general review and certification; 

(6) rules did not impair contract rights of cooperatives; and 

(7) "stranded costs" provisions were part of commission's rate-setting function, and not compensation for taking.

Affirmed in part, reversed in part, and remanded.
· Courts must construe a challenged administrative rule to be constitutional, if possible.
· To successfully challenge the facial validity of an administrative regulation, the party challenging the provision must demonstrate that no circumstances exist under which the regulation would be valid.
· Administrative rules are unconstitutional on their face if they cannot be applied under any circumstances without violating a constitutional provision; otherwise, their constitutionality can only be attacked as applied in particular circumstances.
· An administrative decision is ripe for judicial review when the agency has formalized the decision and the challenging party has been affected by it in a concrete manner.
· In determining whether an administrative decision is ripe for judicial review, courts determine ripeness by evaluating both the fitness of the issues for judicial decision and the hardship to the parties of withholding court consideration.

Raven Rock Const., L.L.C. v. Board of Sup'rs of Maricopa County, 207 Ariz. 135, 83 P.3d 613, 418 Ariz. Adv. Rep. 48 , Ariz.App. Div. 1, Jan 29, 2004.
Background: Property owner challenged administrative finding, which was upheld by county board of supervisors, that it had violated county zoning ordinance prohibiting use of nonaccessory vehicles on residential property. The Superior Court, Maricopa County, No. CV 2002-010580, Michael D. Jones, J., upheld board's decision. Property owner appealed. 

Holding: The Court of Appeals, Ehrlich, J., held that property owner, which had failed to apply to state for agricultural classification, or to county for certificate of agricultural exemption, was subject to ordinance.

Affirmed.
· Court of Appeals reviews superior court judgment ruling on challenge to administrative action by resolving the question whether the administrative action was illegal, arbitrary or capricious, or involved an abuse of discretion.
· On review of superior court judgment resolving challenge to administrative action, Court of Appeals does not reweigh the evidence, but reviews questions of law de novo.

California

Chaffee v. San Francisco Library Com'n, 115 Cal.App.4th 461, 9 Cal.Rptr.3d 336, 4 Cal. Daily Op. Serv. 889, 2004 Daily Journal D.A.R. 1125, Cal.App. 1 Dist., Jan 29, 2004.

Background: An individual filed a complaint seeking injunctive and declaratory relief against a city library commission and its commissioners, alleging a violation of state and local public meeting statutes. The Superior Court, City and County of San Francisco, No. 408077, David A. Garcia, J., granted summary judgment for the commission and commissioners, and the individual appealed. 

Holding: The Court of Appeal, Ruvolo, J., held that: library commission was not required by state or local public meeting statutes, in continuing a regularly scheduled public meeting for a second session to consider a single agenda, to provide a general public comment period at each session of the continued public meeting.

Affirmed.
· The Ralph M. Brown Act is intended to ensure the public's right to attend public agency meetings to facilitate public participation in all phases of local government decision-making, and to curb misuse of the democratic process by secret legislation of public bodies.

Fair Employment and Housing Com'n v. Superior Court, 115 Cal.App.4th 629, 9 Cal.Rptr.3d 409, 2004 Daily Journal D.A.R. 1105, 2004 Daily Journal D.A.R. 1381, Cal.App. 2 Dist., Feb 05, 2004.
Background: Landlords filed petition for writ of administrative mandate, challenging finding by Fair Employment and Housing Commission that landlords had violated Fair Employment and Housing Act (FEHA) by discriminating against tenants based on race and family status. The Superior Court, Los Angeles County, No. BS075292, David Yaffee, J., overruled Commisssion's demurrer. Commission filed petition for writ of mandate. 

Holding: The Court of Appeal, Nott, Acting P.J., held that landlords failed to file original writ petition within 30-day statute of limitations.

Petition granted.
· The Administrative Procedure Act (APA) may govern conduct of a particular agency in one area but not another.

D.C.

Burge v. District of Columbia Dept. of Employment Services, 842 A.2d 661 , D.C., Feb 19, 2004.

Background: Workers' compensation claimant, a professional basketball player, sought judicial review of Department of Employment Services' (DOES) decision affirming the administrative law judge's (ALJ) compensation order denying lost- wage benefits. 

Holding: The Court of Appeals, Terry, J., held that claimant voluntarily left her basketball career for reasons unrelated to her injury, and thus, she was not entitled to lost-wage benefits.

Affirmed.
· The reviewing court will not disturb an agency decision if it rationally flows from the factual findings on which it is based and if those findings are supported by substantial evidence.
· The mere existence of substantial evidence contrary to the agency's factual findings does not allow the reviewing court to substitute its judgment for that of the agency.

Florida

Miami-Dade County v. Omnipoint Holdings, Inc., 863 So.2d 375, 28 Fla. L. Weekly D2839, Fla.App. 3 Dist., Dec 10, 2003.

Background: County sought petition for writ of certiorari to quash decision of the Circuit Court, Dade County, Amy Steele Donner, Gisela Cardonne, Manuel A. Crespo, JJ., directing county's community zoning appeals board to grant applicant permission to erect telecommunications monopole. The District Court of Appeal, 811 So.2d 767, denied petition and sua sponte declared portions of county code governing unusual uses, modifications of prior approvals, and nonuse variances facially unconstitutional. County petitioned for further review. The Supreme Court, Bell, J., quashed and remanded, 863 So.2d 195, 2003 WL 22208012. 

Holdings: On remand, the District Court of Appeal, Fletcher, J., held that: 

(1) trial court could not consider Federal Telecommunications Act when considering petition for certiorari, and 

(2) District Court of Appeal could not review the sufficiency of the evidence to support the zoning board's decision but rather could only review whether trial court applied correct law to information offered to zoning board as evidence.

Petition denied.
· Quasi-judicial boards do not have the power to ignore, invalidate or declare unenforceable the legislated criteria they utilize in making their quasi- judicial determinations.
· Quasi-judicial boards cannot make decisions based on anything but the local criteria enacted to govern their actions.

Hawaii


In re Waiola O Molokai, Inc., 103 Hawai'i 401, 83 P.3d 664 , Hawai'i, Jan 29, 2004.

Background: Department of Hawaiian Home Lands (DHHL), Office of Hawaiian Affairs (OHA), and various individual intervenors appealed from Commission on Water Resource Management decision granting ranch's and it wholly-owned water purveyor's application for a water use permit and authorizing the chairperson of the Commission to issue well construction and pump installation permits. 

Holdings: The Supreme Court, Levinson, J., held that: 

(1) Commission could designate aquifer-specific water reservations based in part on topographical distinctions; 

(2) Commission failed to render requisite findings of fact and conclusions of law as to whether ranch had satisfied burden in applying for permit; 

(3) evidence was sufficient to support finding that proposed water use would not interfere with DHHL's wells in neighboring aquifer; 

(4) allocation of water was consistent with state and county land use plans; 

(5) ranch's proposed economic development plan was a "reasonable- beneficial" water use; 

(6) Commission's finding that proposed water use would not diminish access for "purpose of practicing traditional and customary native Hawaiian rights" was error; and 

(7) Commission did not abuse discretion in imposing well monitoring program as condition to granting permit.

Vacated and remanded.
· A conclusion of law that presents mixed questions of fact and law is reviewed under the clearly erroneous standard because the conclusion is dependent upon the facts and circumstances of the particular case.
· When mixed questions of law and fact are presented, an appellate court must give deference to the agency's expertise and experience in the particular field; the court should not substitute its own judgment for that of the agency.
· An administrative agency's finding of fact or a mixed determination of law and fact is clearly erroneous when (1) the record lacks substantial evidence to support the finding or determination, or (2) despite substantial evidence to support the finding or determination, the appellate court is left with the definite and firm conviction that a mistake has been made.
· When the legislative intent in a statute is less than clear, the court will observe the well established rule of statutory construction that, where an administrative agency is charged with the responsibility of carrying out the mandate of a statute which contains words of broad and indefinite meaning, courts accord persuasive weight to administrative construction and follow the same, unless the construction is palpably erroneous.
· The rule of judicial deference to an administrative agency's interpretation of a statute does not apply when the agency's reading of the statute contravenes the legislature's manifest purpose.
· The general principles of construction which apply to statutes also apply to administrative rules.
· Courts look first at an administrative rule's language when interpreting the rule; if the language is unambiguous, and its literal application is neither inconsistent with the policies of the statute the rule implements nor produces an absurd or unjust result, courts enforce the rule's plain meaning.
· An administrative agency's interpretation of its own rules is entitled to deference unless it is plainly erroneous or inconsistent with the underlying legislative purpose.
· Insofar as an administrative hearings officer possesses expertise and experience in his or her particular field, the appellate court should not substitute its own judgment for that of the agency.

Iowa


University of Iowa Hospitals and Clinics v. Waters, 674 N.W.2d 92 , Iowa, Jan 22, 2004.
Background: Employer sought judicial review of decision of the Workers' Compensation Commissioner that adopted deputy's proposed decision awarding benefits to claimant. The District Court, Polk County, Robert A. Hutchinson, J., remanded to Commissioner. Claimant appealed. The Court of Appeals, 670 N.W.2d 432, affirmed. Claimant sought further review. 

Holdings: The Supreme Court, Streit, J., held that: 

(1) proper standard of review concerning Commissioner's determination that cumulative injury was fairly raised in claimant's pleadings was whether Commissioner abused its discretion, and 

(2) employer was given sufficient notice of possibility that cumulative injury doctrine might be relied upon to justify workers' compensation award, and thus Commissioner did not abuse its discretion in permitting award of benefits to claimant based upon cumulative injury theory.

Decision of Court of Appeals vacated; District Court judgment reversed; remanded to the District Court for further proceedings.
· Supreme Court reviews district court decision by applying the standards of the Iowa Administrative Procedure Act to agency action to determine if the conclusions by the Supreme Court are the same reached by the district court.
· While courts must not simply rubber stamp agency fact finding without engaging in a fairly intensive review of the record to ensure that the fact finding is itself reasonable, evidence is not insubstantial merely because it would have supported contrary inferences.
Minnesota


Anderson v. State, Dept. of Natural Resources, 674 N.W.2d 748 , Minn.App., Feb 17, 2004.

Background: Beekeepers sued paper company and Department of Natural Resources (DNR) asserting claims of trespass, nuisance, common-law negligence, and negligence per se for spraying pesticides on poplar groves which killed their bees. The District Court, Douglas County, Peter Irvine, J., entered summary judgment for paper company on all claims and for DNR on all claims except for negligence claims regarding single spraying incident. Beekeepers appealed. 

Holdings: The Court of Appeals, Hudson, J., held that: 

(1) testimony of agency expert was entitled to deference; 

(2) evidence was insufficient to show negligence per se by violation of pesticide label; 

(3) landowner's duty is to not wantonly or intentionally harm foraging bees on property; 

(4) defendants did not breach duty to bees by spraying; 

(5) DNR was not vicariously liable for contractor's acts or omissions; and 

(6) beekeepers had no interest in land on which to base nuisance claim

Affirmed in part and reversed in part.
· An agency decision is presumed to be correct, and courts give deference to the agency's expertise and special knowledge in the field of its technical training, education, and experience.
· Decision by administrative agency within its expertise and special knowledge of the field will be reversed only if it reflects an error of law, the findings are arbitrary and capricious, or the findings are unsupported by substantial evidence.

City of Lake Elmo v. Metropolitan Council, 674 N.W.2d 191 , Minn.App., Dec 16, 2003.

Background: City filed petition for writ of certiorari seeking review of resolution adopted by the Metropolitan Council requiring city to modify its proposed Comprehensive Plan amendment with respect to its sewage system plan. 

Holdings: The Court of Appeals, Gordon W. Shumaker, J., held that: 

(1) Council acted within its statutory authority in requiring city to conform its Comprehensive Plan to Council's plan; 

(2) requiring city to conform to plan did not impermissibly require city to construct new sewer system; and 

(3) requirement that city modify its proposed Comprehensive Plan was not arbitrary and capricious.

Affirmed.
· On judicial review of administrative decisions by the Court of Appeals, substantial deference must be accorded to the fact-finding processes of an administrative agency.

In re Appeal of the Selection Process for the Position of Electrician, 674 N.W.2d 242 , Minn.App., Feb 03, 2004.

Background: Former non-civil-service temporary electrician for city challenged city's application procedure for civil-service permanent electrician position. The Minneapolis Civil Service Commission, without conducting an evidentiary hearing, concluded there were no irregularities or that any irregularities were irrelevant. Electrician appealed. 

Holdings: The Court of Appeals, G. Barry Anderson, J., held that: 

(1) electrician had standing to challenge city's application process; 

(2) Commission had jurisdiction, under city charter, to review the fairness of city's application process; 

(3) Commission's findings were not supported by substantial evidence; 

(4) city improperly abandoned the posted training requirements for the position; and 

(5) reopening of application process was appropriate remedy.

Reversed and remanded.
· There is a presumption of administrative regularity, and the party claiming otherwise has the burden of proving a decision was reached improperly.
· Findings of administrative agencies will be upheld if there is substantial evidence for the decision.
· "Substantial evidence" is defined as: (1) such relevant evidence as a reasonable mind might accept as adequate to support a conclusion; (2) more than a scintilla of evidence; (3) more than "some evidence"; (4) more than "any evidence"; and (5) evidence considered in its entirety.
· On substantial-evidence review of an agency decision, unless manifestly unjust, inferences must be accepted even though it may appear that contrary inferences would be better supported.
Nebraska


In re Water Appropriation A-4924, 267 Neb. 430, 674 N.W.2d 788 , Neb., Feb 20, 2004.

Background: Landowners sought review of order of the Department of Natural Resources cancelling water appropriation for nonuse for more than three consecutive years. 

Holding: The Supreme Court, Wright, J., held that Department did not act arbitrarily or capriciously in cancelling water appropriation for nonuse.

Affirmed.
· An administrative decision is "arbitrary" when it is made in disregard of the facts or circumstances and without some basis which would lead a reasonable person to the same conclusion.
· An agency's "capricious decision" is one guided by fancy rather than by judgment or settled purpose.
· The term "unreasonable" can be applied to an administrative decision only if the evidence presented leaves no room for differences of opinion among reasonable minds.

New Jersey
In re Readoption with Amendments of Death Penalty Regulations N.J.A.C. 10A:23, 367 N.J.Super. 61, 842 A.2d 207 , N.J.Super.A.D., Feb 20, 2004.
Background: Advocacy group brought action challenging Department of Corrections' (DOC) regulations governing death sentence by lethal injection. The group also sought allegedly privileged documents. The Superior Court, Law Division, Mercer County, upheld some privilege claims. Appeal and cross-appeal were taken. 

Holdings: The Superior Court, Appellate Division, Pressler, P.J.A.D., held that: 

(1) the regulations could not be implemented without a DOC explanation for deleting the requirement of an emergency cart with equipment, supplies, and medications to revive the inmate in the event of a last minute stay of execution and the requirement of a cardiac monitor; 

(2) the DOC needed to further support regulations on media access and filming; and 

(3) government may seek to withhold any public record subject to the common-law balancing test by claiming that the public interest for confidentiality outweighs the private right to access.

Remanded.
· Rules and regulations adopted by an administrative agency are presumed reasonable and are required to be sustained if neither arbitrary nor unreasonable to the end that the agency's statutory grant be liberally construed to effectuate the legislative purpose.
· Judicial review of agency action is limited to three inquiries: (1) whether the administrative action violates express or implied legislative policies, (2) whether there is substantial evidence in the record to support the agency's actions, and (3) whether the agency clearly erred in reaching a conclusion unsupported by relevant factors.
New Jersey Educ. Ass'n v. Librera, 366 N.J.Super. 9, 840 A.2d 266, 184 Ed. Law Rep. 893, N.J.Super.A.D., Jan 14, 2004.

Background: Education association appealed Department of Education's issuance of memorandum dealing with guidelines for mentoring programs for new teachers in light of elimination of state funding for programs. 

Holdings: The Superior Court, Appellate Division, Kestin, P.J.A.D., held that: 

(1) appeal would not be dismissed for failure to exhaust administrative remedies, but 

(2) issuance of memorandum lacked basic earmarks of a rulemaking activity subject to procedural requirements of Administrative Procedure Act (APA).

Appeal dismissed.
· The appellate review remedy conferred by court rule, a type of action in lieu of prerogative writs, exists as a mechanism for testing the validity of any rule promulgated by an agency or officer; that remedy exists independently of any right to administrative relief conferred by the Administrative Procedure Act (APA), either by way of a declaratory ruling regarding the applicability of a rule, or on a petition to adopt a new rule or amend or repeal any existing rule, or via any other administrative process established in the APA.

New York

Bonded Concrete, Inc. v. Town of Saugerties, 3 A.D.3d 729, 770 N.Y.S.2d 786, 2004 N.Y. Slip Op. 00195, N.Y.A.D. 3 Dept., Jan 15, 2004.

Background: Landowner brought actions against town and its building inspector, seeking declaratory relief from defendants' refusal to permit plaintiff to place and operate portable concrete manufacturing equipment on its industrially zoned parcel. After actions were consolidated, the Supreme Court, Ulster County, Connor, J., denied plaintiff's motion for summary judgment, and plaintiff appealed. 

Holding: The Supreme Court, Appellate Division, Spain, J., held that its prior decision in plaintiff's action challenging Zoning Board of Appeals's interpretation of zoning ordinance did not have collateral estoppel effect precluding town from opposing plaintiff's entitlement to relief sought.

Affirmed.
· The doctrine of collateral estoppel cannot be invoked against a governmental agency to preclude it from performing its statutorily authorized duties, enforcing its zoning laws, or to ratify administrative error.

Demers v. New York State Dept. of Environmental Conservation, 3 A.D.3d 744, 770 N.Y.S.2d 807, 2004 N.Y. Slip Op. 00292 , N.Y.A.D. 3 Dept., Jan 22, 2004.

Background: Miner brought article 78 proceeding seeking review of decision of state Department of Environmental Conservation which denied his request to convert an application for a mining permit, which had been treated as a single application for six years, into two separate applications. The Supreme Court, Albany County, Teresi, J., granted Department's motion to dismiss, and miner appealed. 

Holding: The Supreme Court, Appellate Division, Lahtinen, J., held that Department's decision was not a final agency determination which was ripe for judicial review.

Affirmed.
· In the absence of a final determination, an agency's action is not ripe for judicial review.
· An agency's action is considered final for purposes of review when a pragmatic evaluation reveals a definitive position that inflicts actual harm.
· Even when ultimate resolution of a matter is still pending with a government agency, a determination within the context of that matter may be final for purposes of judicial review if the governmental entity acts beyond its statutory authority and causes injury.
Rodriguez-Rivera v. Kelly, 3 A.D.3d 379, 771 N.Y.S.2d 3, 2004 N.Y. Slip Op. 00202 , N.Y.A.D. 1 Dept., Jan 15, 2004.

Background: Police officer commenced Article 78 proceeding for review of determination of the Police Commissioner finding him guilty of certain specifications charging him with failing to render all necessary police services and imposing a penalty of forfeiture of 15 vacation days. 

Holding: Following transfer from the Supreme Court, New York County, Robert Lippmann, J., the Supreme Court, Appellate Division, held that Commissioner's determination was not supported by substantial evidence.

Determination annulled, and petition granted.
· Judicial review of a determination made by an administrative agency is limited to a consideration of whether such determination was supported by substantial evidence.
· In the context of an Article 78 proceeding, judicial review powers are severely limited when dealing with the issue of a witness's credibility, but courts are nevertheless charged with insuring that an agency meet the very minimal evidentiary requirement necessary to uphold its determination.

Reversed by: Rodriquez-Rivera v. Kelly, --- N.E.2d ---- (Mem), 2004 WL 964299, 2004 N.Y. Slip Op. 03710, N.Y., May 06, 2004.

We agree with the dissenters below that the majority improperly substituted its credibility determinations for those of the Police Commissioner Matter of Berenhaus v. Ward, 70 N.Y.2d 436, 443-444 (19879), and that a rational basis exists in the record to support the Police Commissioner's determination that petitioner failed to render all necessary police services. The Police Commissioner did not abuse his discretion in ordering the forfeiture of 15 days' vacation time because the penalty does not shock judicial conscience in light of the serious nature of the offense.
North Carolina

CVS Pharmacy, Inc. v. North Carolina Bd. of Pharmacy, 591 S.E.2d 567 , N.C.App., Feb 03, 2004.

Background: Pharmacy filed petition for judicial review of three decisions of the Board of Pharmacy concerning three separate instances of pharmacists who were employed by pharmacy dispensing the wrong medications. The Superior Court, Wake County, Ripley E. Rand, J., affirmed, and pharmacy appealed. 

Holdings: The Court of Appeals, Elmore, J., held that: 

(1) superior court employed proper standard of review under Administrative Procedure Act and made relevant findings of fact which were supported by record; 

(2) Board did not exceed its authority when it reprimanded pharmacy; 

(3) findings that pharmacists committed dispensing errors were sufficient to warrant conclusions of liability; and 

(4) Board did not violate pharmacy's due process rights.

Affirmed.
· The Administrative Procedure Act governs both superior court and appellate court review of administrative agency decisions.
· Board of Pharmacy, having issued a notice of hearing for each case, did not violate pharmacy's due process rights in conducting hearings on negligent practice charges against pharmacy; notices gave notice of charges against pharmacy, as well as date of hearing when pharmacy would have an opportunity to appear and be heard.

North Carolina Forestry Ass'n v. North Carolina Dept. of Environment and Natural Resources, 591 S.E.2d 549 , N.C.App., Feb 03, 2004.
Background: Forestry association sought review of Environmental Management Commission's (EMC) final determination that Division of Water Quality (DWQ) acted within its authority in excluding new or expanding wood chip mills from coverage under general timber products industry permit and that association lacked standing to initiate action. The Superior Court, Wake County, Howard E. Manning, Jr., J., affirmed in part and reversed in part. Association appealed. The Court of Appeals, 154 N.C.App. 18, 571 S.E.2d 602, reversed. Association appealed. The Supreme Court, 357 N.C. 640, 588 S.E.2d 880, reversed Court of Appeals, and remanded. 

Holdings: On remand, the Court of Appeals, Tyson, J., held that: 

(1) National Pollutant Discharge Elimination System Committee (NPDES) was authorized to hear appeals regarding NPDES permits, and 

(2) Court of Appeals would be unable to determine if appropriate standard of review was applied by trial court.

Affirmed in part, reversed in part, and remanded.
· A litigant may not remain mute in an administrative hearing, await the outcome of the agency decision, and, if it is unfavorable, then attack it on the ground of asserted procedural defects not called to the agency's attention when, if in fact they were defects, they would have been correctable.
· Judicial review of an administrative agency decision is governed by the North Carolina Administrative Procedure Act.
· The proper standard of review by the superior court of final agency decision is determined by the particular issues presented on appeal.
· If issue on appeal is that final agency decision is affected by an error of law, de novo review is the proper standard of review.
· If issue on appeal is that final agency decision was not supported by substantial evidence, was arbitrary and capricious, or was an abuse of discretion, the whole record test is the proper standard of review.
· In judicial review of final agency decision, de novo review requires the court to consider a question anew, as if not considered or decided by the agency previously and to make its own findings of fact and conclusions of law rather than relying upon those made by the agency.
· In judicial review of final agency decision, whole record test requires reviewing court to examine all competent evidence, "whole record," in order to determine whether the agency decision is supported by "substantial evidence."
· For purposes of judicial review of final agency decision under "whole record" standard of review, "substantial evidence" is that which a reasonable mind would regard as adequately supporting a particular conclusion.
· Scope of appellate review of a superior court order regarding a final agency decision is limited to examination of the trial court's order for error of law.
· Appellate review of superior court order regarding final agency decision is twofold task: (1) determining whether the trial court exercised the appropriate scope of review and, if appropriate, (2) deciding whether the court did so properly.

Oklahoma


Horry v. City of Tulsa, 83 P.3d 896, 2004 OK CIV APP 13 , Okla.Civ.App. Div. 4, Oct 28, 2003.

Background: City employee petitioned for writ of mandamus to compel city to reinstate her position after demotion based on tie vote of civil service commissioners. The District Court, Tulsa County, J. Michael Gassett, J., denied petition. Employee appealed. 

Holding: The Court of Civil Appeals, Keith Rapp, J., held that: there was no final action by commission for which writ of mandamus could issue.

Affirmed.
· An adjourned proceeding of an administrative hearing body is a continuation of the original matter unless the adjournment is sine die or some rule, such as a constitution, charter, statute, or ordinance, provides otherwise.

Pennsylvania

Behers v. Unemployment Compensation Bd. of Review, 842 A.2d 359, 174 L.R.R.M. (BNA) 2367, Pa., Feb 17, 2004.

Background: After their union initiated the work stoppage, claimants appealed order of the Unemployment Compensation Board of Review, Nos. B- 374520, B-374525, B-374552, B-374539, B-374523, B-374540, B- 374538, B-374537, B-374536, B-374532, B-374535, B-374534, B- 374533, B-374521, B-374527, B-374524, B-374531, B-374530, B- 374529, B-374528, B-374526, denying unemployment compensation benefits on ground that work stoppage was a "strike," rather than a "lock-out." The Commonwealth Court, Nos. 3347 CD 1998-3367 CD 1998, reversed Board's order. Employer's appeal was granted. 

Holding: The Supreme Court, Nos. 33 WAP 2001-53 WAP 2001, Castille, J., held that claimants disrupted the status quo as defined by collective bargaining agreement (CBA) by participating in work stoppage in response to employer's making individual shift assignments and altering employee scheduling and, thus, they were ineligible for unemployment compensation benefits.

Reversed.
· In reviewing an appeal from the adjudication of a Commonwealth agency, the Supreme Court must affirm unless: (1) the adjudication violated the appellant's constitutional rights; (2) the adjudication was contrary to law; (3) an agency procedure was violated; or (4) a finding of fact necessary to the decision is not supported by substantial evidence.


Consolidated Rail Corp. v. City of Harrisburg, 842 A.2d 369 , Pa., Feb 18, 2004.

Background: After Public Utility Commission (PUC) ruled on allocation of cost to relocate water line at rail-highway crossing, railroad brought action against city to enforce its agreement to pay for relocation. The Court of Common Pleas, Dauphin County, Civil Division, No. 3780S1998, ruled in favor of railroad. On permissive interlocutory appeal, the Commonwealth Court, No. 1909 CD 2002, affirmed in memorandum opinion, 818 A.2d 607. Appeal by city was allowed. 

Holding: The Supreme Court, No. 220 MAP 2003, Saylor, J., held that the PUC's jurisdiction to allocate relocation costs did not foreclose judicial enforcement of preexisting, private, cost-allocation agreement in subsequent suit.

Affirmed.
· Decision by Public Utility Commission (PUC) on allocation of cost to relocate water line at rail-highway crossing had no res judicata effect on railroad's court action to enforce city's agreement to pay the costs; the PUC expressly excepted contractual issues from the purview of its decision making, and its order was not crafted as final with respect to the parties' contractual entitlements.
· Statutory primary jurisdiction exists when a legislative enactment specifically requires courts to apply the primary jurisdiction doctrine to a class of disputes.


Khan v. State Bd. of Auctioneer Examiners, 842 A.2d 936 , Pa., Feb 20, 2004.

Background: Two auctioneers appealed disciplinary findings of the Bureau of Professional and Occupational Affairs (BPOA), Nos. AU-002842-R & AU-002886- R, and the State Board Of Auctioneer Examiners, Nos. 0398-64-99, 0493-64-99, which imposed a monetary penalty on one auctioneer and revoked the license of other auctioneer for purported conduct each had engaged in other states in violation of the Auctioneer and Auction Licensing Act. On consolidation of auctioneers' appeals, the Commonwealth Court, Nos. 2288 & 2289 C.D. 2000, 785 A.2d 512, affirmed in part, and vacated in part, and remanded. Appeal was allowed. 

Holdings: The Supreme Court, Nos. 68-70 MAP 2002, Newman, J., held that: 

(1) imposition of reciprocal discipline, after auctioneer entered into consent agreement in another state, did not violate procedural due process; 

(2) reciprocal discipline provision of Auctioneer and Auction Licensing Act did not violate substantive due process; but 

(3) Act did not authorize reciprocal discipline after auctioneer entered into consent agreement in another state, which resolved the disciplinary proceeding without a finding of auctioneer's guilt or fault.

Commonwealth Court affirmed.
· In the absence of bad faith, fraud, capricious action, or abuse of power, reviewing courts will not inquire into the wisdom of an administrative agency's action or into the details or manner of executing agency action.
· Procedural due process is fully applicable to adjudicative hearings involving the right of an individual to pursue a livelihood or profession.
Subaru of America, Inc. v. State Bd. of Vehicle Manufacturers, Dealers and Salespersons, 842 A.2d 1003 , Pa.Cmwlth., Feb 19, 2004.

Background: Car manufacturer petitioned for review of decision of the State Bureau of Professional and Occupational Affairs, Board of Vehicle Manufacturers, Dealers and Salespersons, No. 2001-60-06435, which prohibited manufacturer from terminating dealership's franchise. 

Holdings: The Commonwealth Court, No. 2664 C.D. 2002, Leavitt, J., held that: 

(1) inclusion of three new vehicle dealers on 17-member Board did not deny car manufacturer fair hearing; 

(2) Board did not abuse discretion in limiting document production to those relevant to the formation and termination of the franchise; 

(3) Board did not abuse discretion in rejecting motion to exclude expert's testimony that manufacturer's sales quota was unreasonably high; 

(4) Board did not abuse discretion in limiting manufacturer in cross- examining dealership's principal regarding financial records of dealership's predecessor; 

(5) evidence was sufficient to support conclusion that termination of dealership's franchise was without just cause; and 

(6) manufacturer's termination of dealership's franchise was unfair and was effected without due regard to dealership's equities.

Affirmed.
· Inclusion of three new vehicle dealers on 17-member State Board of Vehicle Manufacturers, Dealers and Salespersons, as required by statute, did not deny car manufacturer fair hearing in petition to terminate dealership's franchise, despite contention that all new vehicle dealers are biased against manufacturers; there was no contention that three Board members, as individuals, demonstrated a particular animus toward manufacturer, conducted the hearing unfairly, or had any tangible, direct pecuniary interest in the outcome of the hearing.
· A direct pecuniary interest or some other tangible stake in the outcome of a case is a type of bias that requires disqualification of an agency board member hearing a contested action.
· Speculative gain or loss is not enough to show that an adjudicator has an improper interest in the outcome of a case warranting disqualification.
· To show impermissible bias, the interest of the adjudicator in the outcome of the case must be direct, and it must be substantial.
· Impermissible bias requires evidence particular to the adjudicator and particular to the controversy; disqualifying bias cannot simply be inferred from the status of the adjudicator, particularly where that status is required by statute.
· Preconceived views about law or policy are not a basis for disqualification of an adjudicator.
· The Commonwealth Court will not reverse an agency's decision to limit document production except for abuse of discretion, which is demonstrated where the limitation is manifestly unreasonable or shows partiality, prejudice, bias or ill will toward a litigant.
· The scope of cross-examination allowed by an adjudicator should not be set aside absent an abuse of discretion.
· Questions concerning the admission or exclusion of evidence are matters within the lower tribunal's discretion and will not be disturbed absent an abuse of discretion.

Texas


Strayhorn v. Lexington Ins. Co., 128 S.W.3d 772 , Tex.App.-Austin, Feb 20, 2004.

Background: Eligible surplus lines insurers brought action against Comptroller of Public Accounts and Attorney General for a declaratory judgment and refund of unauthorized insurance premium tax. The 250th Judicial District Court, Charles F. Campbell, J., entered summary judgment in favor of insurers. Comptroller and Attorney General appealed. 

Holdings: The Court of Appeals, Bea Ann Smith, J., held that: 

(1) the insurers exhausted administrative remedies, and 

(2) the insurers were liable for the premium tax if they have not placed the insurance through a licensed Texas surplus lines agent or if the insurance has not been independently procured.

Reversed and remanded.
· The policy behind the exhaustion-of-administrative-remedies doctrine is to allow the agency to resolve disputed issues of fact and policy and to assure that the appropriate body adjudicates the dispute.
· The policy behind the exhaustion-of-administrative-remedies doctrine seeks to encourage parties to resolve their dispute without resorting to litigation when an administrative procedure is provided for that purpose.
· There are several long-recognized exceptions to the exhaustion-of- administrative-remedies doctrine: (1) where an injunction is sought and irreparable harm would result; (2) where the administrative agency cannot grant the requested relief; (3) when the issue presented is purely a question of law; (4) where certain constitutional issues are involved; and (5) where an administrative agency purports to act outside its statutory powers.
Washington

Campbell v. State, Department of Social and Health Services, 150 Wash.2d 881, 83 P.3d 999 , Wash., Jan 29, 2004.

Background: Following an administrative decision that claimant was no longer eligible for disability services from the Department of Social and Health Services, Division of Developmental Disabilities, the Superior Court, Spokane County, Robert D. Austin, J., upheld the decision and denied claimant's petition for review. Claimant appealed. In a second case involving another claimant who was also found to be no longer eligible for services, the Superior Court, Spokane County, reversed the administrative decision. The department appealed. The Court of Appeals linked the two cases and certified both to the Supreme Court. 

Holdings: The Supreme Court, Madsen, J., held that: 

(1) department acted within its delegated authority when it adopted eligibility criteria for persons with developmental disabilities; 

(2) claimants failed to show that state law definition of "developmental disability" was preempted by federal law; 

(3) both claimants were no longer eligible for department services; 

(4) state's eligibility criteria mandating more liberal standard for children under six years old did not establish a violation of equal protection as applied; and 

(5) department was not equitably estopped from denying services.

Affirmed first case and reversed second case.
· In order for an administrative rule to have the force of law, it must be promulgated pursuant to delegated authority.
· Administrative rules adopted pursuant to a legislative grant of authority are presumed to be valid and should be upheld on judicial review if they are reasonably consistent with the statute being implemented.
· While a court may defer to an administrative agency's interpretation of an ambiguous statute that it is charged to implement, the court does not defer to an agency the power to determine the scope of its own authority.

Wyoming

Padilla v. State ex rel. Wyoming Workers' Safety and Compensation Div., 84 P.3d 960, 2004 WY 10 , Wyo., Feb 19, 2004.

Background: Workers' compensation claimant appealed decision of the Workers' Compensation Medical Commission which determined that she failed to prove that herniated disks were caused by work activity. The District Court, Laramie County, Edward L. Grant, J., affirmed. Claimant appealed. 

Holding: The Supreme Court, Golden, J., held that evidence was insufficient to link herniated cervical discs to claimant's job activities.

Affirmed.
· When an appeal is from a contested case proceeding under the Wyoming Administrative Procedure Act in which both parties presented evidence and factual findings were made, the Supreme Court reviews the entire record to determine if the decision of the agency is supported by substantial evidence; substantial evidence is relevant evidence that a reasonable mind might accept in support of the agency's conclusions, and is more than a scintilla of evidence.
· If the Supreme Court finds that an agency decision is supported by substantial evidence, the Court then examines the entire record to determine if the agency action was arbitrary or capricious; under the umbrella of arbitrary and capricious actions would fall potential mistakes such as inconsistent or incomplete findings of fact or any violation of due process.
· An agency action will not be found to be arbitrary or capricious as long as there is some rational basis for the action.

