Alaska


Ex parte Boykins, 862 So.2d 587 , Ala., Dec 20, 2002.
Inmate petitioned for writ of certiorari to challenge Department of Corrections' (DOC) denial of request for incentive good time (IGT). The Circuit Court, Bullock County, No. CV-01-144.60, L. Bernard Smithart, J., characterized petition as a petition for a writ of habeas corpus and granted motion to dismiss. Inmate appealed. The Court of Criminal Appeals affirmed, in an unpublished memorandum. Certiorari review was granted. The Supreme Court, Harwood, J., held that the petition was improperly treated as a petition for a writ of habeas corpus.

Reversed and remanded.
· Inmate had no due process liberty interest in the Department of Corrections' ruling on inmate's request to qualify for incentive good time (IGT).
· The Department of Corrections (DOC) is an "administrative agency" within the scope of the Administrative Procedure Act (APA).
· In the absence of a right of appeal, a party seeking review of a ruling by an administrative agency may petition the circuit court for a common law writ of certiorari.
On remand to, Ala.Cr.App. (Boykins v. State, 862 So.2d 594, Ala.Crim.App., Apr 25, 2003.).
Inmate filed petition to challenge Department of Corrections' (DOC) denial of request for incentive good time (IGT). The Circuit Court, Bullock County, No. CV-01-144.60, L. Bernard Smithart, J., characterized petition as a petition for a writ of habeas corpus and granted motion to dismiss. Inmate appealed. The Court of Criminal Appeals affirmed, in an unpublished memorandum. Certiorari review was granted. The Supreme Court, 862 So.2d 587, reversed and remanded. On remand, the Court of Criminal Appeals, Wise, J., held that because petition was determined to be a petition for writ of certiorari, petition would have to be transferred to county in which DOC maintained its headquarters.

Reversed and remanded.

Arkansas


Burris v. L & B Moving Storage, 123 S.W.3d 123 , Ark.App., Oct 29, 2003.

Background: Claimant appealed from decision of the Workers' Compensation Commission denying his claim for permanent and total disability benefits and limiting the decrease in his wage-earning ability equal to a 20% permanent partial disability. Employer cross-appealed. 

Holdings: The Court of Appeals, Josephine Linker Hart, J., held that: 

(1) substantial evidence supported Commission's finding that claimant's injury resulted in 20 percent decrease in wage-earning ability; 

(2) claimant failed to establish that he suffered total incapacity to earn wages; and 

(3) absent evidence that claimant refused to participate in vocational rehabilitation, claimant was entitled to receive permanent partial disability benefits in excess of the percentage of permanent physical impairment.

Affirmed.
· On appellate review, an administrative agency's interpretation of a statute and its own rules will not be overturned unless it is clearly wrong.

Florida

Gfrorer v. Unemployment Appeals Com'n, 864 So.2d 1290, 29 Fla. L. Weekly D412 , Fla.App. 5 Dist., Feb 13, 2004.

Background: Claimant appealed from an order of the Unemployment Appeals Commission affirming the denial of her claim for unemployment benefits. 

Holding: The District Court of Appeal, Monaco, J., held that substantial competent evidence supported Commission's conclusion that claimant left her employment voluntarily.


Affirmed.
· The standard of review of an administrative agency's adjudicative findings is whether those findings are supported by competent, substantial record evidence.
· If an administrative agency's adjudicative findings are supported by competent, substantial record evidence, those findings should generally not be disturbed on appeal.
Lucido v. State, Unemployment Appeals Com'n, 862 So.2d 913, 29 Fla. L. Weekly D66 , Fla.App. 4 Dist., Dec 24, 2003.

Background: Former employee appealed order of Unemployment Appeals Commission which reversed appeals referee's decision that her conduct did not amount to misconduct disqualifying her from unemployment benefits. 

Holding: The District Court of Appeal, Taylor, J., held that referee's finding, that employee's failure to visit a doctor and obtain a doctor's note to justify her absence did not result from an outright refusal to follow a reasonable work order, was supported by competent, substantial evidence, and thus employee was entitled to unemployment compensation benefits.

Reversed and remanded.
· While an agency may reject conclusions of law without limitation, neither an administrative agency nor a reviewing court may reject an administrative hearing officer's findings of fact, as long as those findings are supported by competent, substantial evidence in the record.

Idaho

Kane v. State, Dept. of Transp., 139 Idaho 586, 83 P.3d 130 , Idaho App., Oct 27, 2003.

Driver who failed an alcohol concentration test sought review of administrative hearing officer's determination that Transportation Department had properly suspended his driver's license for one year. The District Court, Nez Perce County, Carl B. Kerrick, J., affirmed. Driver appealed. The Court of Appeals, Lansing, C.J., held that: (1) hearing officer was not authorized to vacate suspension of license based upon technical flaws in documents delivered to the Department; (2) driver failed to meet burden of presenting evidence showing one or more statutory grounds for relief from license suspension; and (3) hearing officer's refusal to consider driver's challenge to length of suspension did not prejudice driver.
Affirmed.
· On appeal from decision of the district court acting in its appellate capacity under Administrative Procedures Act, the Court of Appeals reviews the record made before the hearing officer independently from the district court's decision.

State v. Alford, 139 Idaho 595, 83 P.3d 139 , Idaho App., Jan 07, 2004.

Background: Defendant was convicted in a jury trial in the Magistrate Division, Barry Watson, Magistrate, of driving under the influence (DUI). Defendant appealed. The First Judicial District Court, Kootenai County, Charles W. Hosack, J., affirmed. Defendant appealed. 

Holdings: The Court of Appeals, Perry, J., held that: 

(1) prosecution was not required to provide evidence of police compliance with state Administrative Procedures Act in approving use of breath test device; 

(2) prosecution provided sufficient foundation demonstrating scientific reliability of breath test device; and 

(3) defendant failed to demonstrate that officer provided false testimony.

Affirmed.
· An agency action is a rule if it is a statement of general applicability and implements, interprets, or prescribes existing law.
· The following characteristics of agency action are indicative of a rule, which must be promulgated according to statutory directives for rulemaking in order to have the force and effect of law: (1) wide coverage; (2) applied generally and uniformly; (3) operates only in future cases; (4) prescribes a legal standard or directive not otherwise provided by the enabling statute; (5) expresses agency policy not previously expressed; and (6) is an interpretation of law or general policy.

Illinois

Gerwin v. Livingston County Bd., 345 Ill.App.3d 352, 802 N.E.2d 410, 280 Ill.Dec. 485 , Ill.App. 4 Dist., Dec 31, 2003.

Background: Citizens brought action against county board and landfill operator for allegedly holding a public meeting in an inconvenient place in violation of the Open Meetings Act. The Circuit Court, Livingston County, Stephen R. Pacey, J., dismissed. Citizens appealed. 

Holding: The Appellate Court, Appleton, J., held that citizens who were prevented from attending meeting were entitled to bring action against board and landfill operator based on allegation that public meeting was held in inconvenient location.

Reversed.
· The overall purpose of the Open Meetings Act is to prohibit secret deliberation.
· An open meeting in an inconvenient place violates the Open Meetings Act.
· A meeting can be open under the Open Meetings Act in the sense that no one is prohibited from attending it, but it can be held in such an ill-suited, unaccommodating, unadvantageous place that members of the public, as a practical matter, would be deterred from attending it.
International Union of Operating Engineers, Local 148, AFL-CIO v. Department of Employment Sec., 345 Ill.App.3d 382, 802 N.E.2d 289, 280 Ill.Dec. 364 , Ill.App. 5 Dist., Dec 16, 2003.

Background: Union members sought unemployment benefits for period of time that they were out of work because they honored other union's picket line. Adjudicator determined that union member were ineligible for benefits. Union appealed. The Director of the Department of Employment Security ruled that union members were not eligible for benefits. Union filed complaint seeking review of Director's decision. The Circuit Court, Franklin County, E. Kyle Vantrease, J., ruled that employees were eligible for unemployment benefits. Employer and Department appealed. 

Holdings: The Appellate Court, Chapman, P.J., held that: 

(1) local union had standing to bring action on behalf of its members; 

(2) union did not have direct interest in other union's dispute with employer; and 

(3) union members were not in same grade or class as members of picketing union.

Affirmed.
· Only a party who was both of record in the administrative proceedings and adversely affected by the final administrative decision generally has standing to seek administrative review.
· On administrative review, the Appellate Court reviews findings of fact to determine whether they are against the manifest weight of the evidence.

Indiana
Indiana Dept. of Environmental Management v. Boone County Resource Recovery Systems, Inc., 03 N.E.2d 267, Ind.App., Feb 16, 2004.
Background: Former corporate officers, who applied for a permit to operate landfill, sought review of decision of Office of Environmental Adjudication (OEA) which affirmed Indiana Department of Environmental Management's (IDEM) denial of permit. The Boone Circuit Court, Steve David, J., granted officers summary judgment. IDEM appealed. 

Holding: The Court of Appeals, Najam, J., held that IDEM was entitled under the Good Character law to deny permit to officers due to corporation's violations of environmental law.

Reversed. 
· Once an administrative agency's interpretation of a regulatory statute is deemed reasonable, the reviewing court shall terminate its analysis and not address the reasonableness of a conflicting interpretation.
State v. Molnar, 803 N.E.2d 261 , Ind.App., Feb 13, 2004.

Background: Defendant was charged with operating a vehicle while intoxicated. The Superior Court, Porter County, David L. Chidester, J., granted defendant's motion to suppress results from a breath test. State appealed. 

Holding: The Court of Appeals, Barnes, J., held that law enforcement officer lawfully administered breath test by taking breath sample within twenty minutes of when defendant removed tobacco from mouth.

Reversed.
· Generally, in construing an administrative rule, the Court of Appeals uses the same principles employed to construe statutes.
· In construing an administrative regulation, otherwise undefined words must be given their plain and ordinary meaning.

Kansas

Krider v. Board of Trustees of Coffeyville Community College, Montgomery County, 277 Kan. 244, 83 P.3d 177, 184 Ed. Law Rep. 1000, 21 IER Cases 44 , Kan., Jan 30, 2004.

Background: Community college instructor brought declaratory judgment action against board of trustees to void decision not to renew contract based on violation of continuing contract law and Open Meetings Act. The District Court, Montgomery County, Roger L. Gossard, J., entered summary judgment in favor of board. Instructor appealed. 

Holdings: The Supreme Court, Beier, J., held that: 

(1) vice president's letter qualified as service of notice by the board itself informing instructor of non-renewal of contract, and 

(2) voiding the decision was a remedy unavailable to the instructor for any violation of the Open Meetings Act.

Affirmed.
· Under the Open Meetings Act, only the attorney general or the district or county attorney may file an action within ten days of the meeting to void the action that constituted the violation.
· If a body subject to the Open Meetings Act violates the Act by taking binding action in executive session, the action is voidable.

Maryland

Landsman v. Maryland Home Improvement Com'n, 154 Md.App. 241, 839 A.2d 743 , Md.App., Dec 22, 2003.

Background: Homeowner filed claim against Home Improvement Guaranty Fund after contractor abandoned project. The ALJ found that homeowner was entitled to the statutory maximum award. The Home Improvement Commission found that the amendment increasing the maximum amount of an award from the Fund did not apply retroactively, and homeowner filed a petition for judicial review. The Circuit Court for Montgomery County, Pincus, J., affirmed, and homeowner appealed. 

Holdings: The Court of Special Appeals, Barbera, J., held, in an issue of first impression, that: 

(1) amendment increasing maximum amount of an award was remedial, for purposes of determining whether the amendment applied retroactively; 

(2) amendment did not create new rights, duties, or obligations for either contractor or homeowner, for purposes of determining whether amendment applied retroactively; and 

(3) applying amendment retroactively did not violate contractor's due process rights.

Vacated, and remanded with instructions.
· A reviewing court may not substitute its judgment for that of the administrative agency or make its own findings of fact when reviewing the decision of an ALJ.
· Although an administrative agency's interpretation and application of the statute which the agency administers should ordinarily be given considerable weight by reviewing courts, an agency's decision is owed no deference when it is based on erroneous legal conclusions.
· A reviewing court must substitute its judgment for that of the agency when interpreting a statute that the agency administers if the court's interpretation of the applicable legal principles is different.

Missouri

Lucent Technologies, Inc. v. Director of Revenue, 123 S.W.3d 290 , Mo.App. W.D., Nov 18, 2003.

Background: Taxpayer filed for refund of local use taxes paid under statute that had been found unconstitutional. Department of Revenue awarded only a partial refund, and taxpayer appealed. The Administrative Hearing Commission awarded a further refund to taxpayer, and Director of Revenue appealed. 

Holding: The Court of Appeals, Joseph M. Ellis, C.J., held that taxpayer could not claim for the first time in appeal to Administrative Hearing Commission that it had improperly reported local use taxes as sales taxes.

Reversed.
· When reviewing a decision rendered by the Administrative Hearing Commission, the Commission's factual determinations are upheld if they are supported by the law and, after reviewing the whole record, there is substantial evidence to support them.
· When reviewing a decision rendered by the Administrative Hearing Commission (AHC), Court of Appeals considers only the evidence most favorable to the agency's decision, and essentially adopts the factual findings of the AHC.
· Decisions on questions of law made by the Administrative Hearing Commission are matters for Court of Appeal's independent judgment, and are reviewed de novo.

State Bd. of Registration for Healing Arts v. McDonagh, 123 S.W.3d 146 , Mo., Dec 23, 2003.

Background: State Board of Registration for the Healing Arts initiated a disciplinary complaint against doctor alleging that he violated Healing Arts Practice Act through his representations regarding and use of chelation therapy in treatment of patients with vascular disease. The Administrative Hearing Commission (AHC) found no cause to discipline doctor's medical license, and the Circuit Court, Cole County, Byron Kinder, J., affirmed. Board appealed. 

Holdings: The Supreme Court, Laura Denvir Stith, J., held that: 

(1) statute setting out relevant standard for admission of expert testimony applied; 

(2) relevant field of experts was medical practitioners treating persons with vascular disease; 

(3) AHC relied on expert testimony that failed to furnish appropriate legal standard of care; and 

(4) expert testimony on standard of care was necessary.

Reversed and remanded.
· Supreme Court reviews Administrative Hearing Commission's (AHC) decision, rather than that of the trial court, to determine whether the agency action: (1) is in violation of constitutional provisions; (2) is in excess of statutory authority or jurisdiction of agency; (3) is unsupported by competent and substantial evidence upon whole record; (4) is, for any other reason, unauthorized by law; (5) is made upon unlawful procedure or without a fair trial; (6) is arbitrary, capricious or unreasonable; and (7) involves an abuse of discretion.
· While a reviewing court will refrain from substituting its judgment for that of Administrative Hearing Commission (AHC) on factual matters, questions of law are matters of independent judgment.
· While contested administrative proceedings are not required to follow technical rules of evidence, fundamental rules of evidence applicable to civil cases also are applicable in such administrative hearings, and standards for admission of expert testimony constitute such a fundamental rule of evidence.

Montana

Adamson v. Pondera County, 319 Mont. 378, 84 P.3d 1048, 27 NDLR P 193, 2004 MT 27, Mont., Feb 10, 2004.

Background: Former county employee filed petition for judicial review of decision of the Montana Human Rights Commission (MHRC), finding that employee was not "disabled" at time employer refused to return employee to work to his position as equipment operator/laborer, and thus, was not entitled to damages for related financial loss he allegedly sustained. The First Judicial District Court, Lewis and Clark County, Jeffrey Sherlock, J., affirmed. Employee appealed. 

Holding: The Supreme Court, James C. Nelson, J., held that the employee was not "disabled" within meaning of the Human Rights Act.

Affirmed.
· The Supreme Court reviews an administrative agency's findings of fact to determine whether those findings are clearly erroneous in light of the reliable, probative, and substantial evidence in the record.
· The Supreme Court reviews an administrative agency's conclusions of law for correctness.

New Jersey


State v. Bond, 365 N.J.Super. 430, 839 A.2d 888 , N.J.Super.A.D., Dec 17, 2003.

Background: Defendant, a convicted sex offender, filed motion to dismiss indictment charging him with violation condition for community supervision for life (CSL) for cocaine use. The Superior Court, Law Division, Monmouth County, Michael D. Farren, J., denied motion, and defendant pled guilty to the fourth- degree offense of violating the conditions of CSL. Defendant appealed. 

Holdings: The Superior Court, Appellate Division, Alley, J.A.D., held that: 

(1) statute requiring persons subject to community supervision for life (CSL) be treated in accordance with laws and regulations pertaining to paroled persons was not unconstitutionally vague, and 

(2) neither Legislature's delegation of authority to Parole Board over persons subject to CSL nor Board's promulgation of CSL conditions violated separation of powers doctrine.

Affirmed.
· Administrative regulations are presumed to be valid.
· A party challenging the validity of administrative regulations bears the burden of demonstrating that they are either arbitrary, capricious, unreasonable, or exceed the agency's delegated authority.
· The determination of an administrative agency is accorded substantial deference, and the courts will act only in those rare circumstances when it is clear that the agency action is inconsistent with its legislative mandate.
· Courts determining the validity of administrative regulations should look beyond the specific terms of the enabling act to the statutory policy sought to be achieved by examining the entire statute in light of its surroundings and objectives.

New Mexico

Gallup Westside Development, LLC v. City of Gallup, 135 N.M. 30, 84 P.3d 78, 2004-NMCA-010 , N.M.App., Oct 31, 2003.

Background: Developers appealed from the city's proposal to extend, with certain amendments, an assessment procedure agreement (APA) relating to development of a subdivision plat, and city's rejection of developers' proposal that the APA be extended unchanged. The District Court, McKinley County, Grant L. Foutz, D.J., reversed the city's decision and issued writ of mandamus requiring city to approve extension of the expired APA as originally written. City filed petition for writ of certiorari. 

Holdings: The Court of Appeals, Castillo, J., held that: 

(1) fact that city's approval of subdivision plat was subject to revocation precluded finding that developers had vested rights; 

(2) developers did not substantially change their position in reliance on city's approval; and 

(3) statements by city staff in memos to elected officials did not establish developers' vested rights.

Writ of mandamus quashed; reversed.
· Court of Appeals will review a district court's decision in an administrative appeal under an administrative standard of review.
· Upon review of a district court's decision in an administrative appeal, the Court of Appeals conducts the same review of the administrative order as the district court sitting in its appellate capacity, while at the same time determining whether the district court erred in the first appeal.
· The district court may reverse an administrative decision only if it determines that the administrative entity acted fraudulently, arbitrarily, or capriciously, if the decision was not supported by substantial evidence in the whole record, or if the administrative entity did not act in accordance with the law.
· In an administrative appeal involving a question of substantial evidence, Court of Appeals reviews the district court's ruling by independently examining the entire record, keeping in mind that a reviewing court may not substitute its judgment for that of the administrative entity.
· In an administrative appeal involving a question of substantial evidence, Court of Appeals views evidence in the light most favorable to the administrative entity while also considering contravening evidence.
· In an administrative appeal involving a question of substantial evidence, Court of Appeals may only evaluate whether the record supports the result reached, not whether a different result could have been reached.
· Substantial evidence supporting administrative agency action is relevant evidence that a reasonable mind might accept as adequate to support a conclusion.
· The party seeking to overturn an administrative entity's decision must establish that there is no substantial evidence in the record to support the decision.
· In an administrative appeal, Court of Appeals reviews questions of the administrative entity's and district court's interpretations of the law de novo.

McMillan v. Allstate Indem. Co., 135 N.M. 17, 84 P.3d 65, 2004-NMSC-002 , N.M., Nov 20, 2003.

Background: Insureds brought actions against automobile insurer to compel arbitration of claim for uninsured motorist (UM) benefits. In one case, the District Court, Art Encinias, D.J., invalidated policy provision for arbitration only upon consent of insurer and insured. Insurer appealed, and the Court of Appeals certified case. Insurer removed other case. The United States District Court, Martha Vázquez, J., certified question. Cases were consolidated. 

Holding: The Supreme Court, Chávez, J., held that the provision did not violate public policy and was enforceable.

Reversed and remanded; certified question answered.
· Although a reviewing court is obliged to correct a misapplication of the law, it generally may not substitute its judgment for that of the administrative agency.

New York

Arif v. New York City Taxi and Limousine Com'n, 3 A.D.3d 345, 770 N.Y.S.2d 344, 2004 N.Y. Slip Op. 00100 , N.Y.A.D. 1 Dept., Jan 13, 2004.

Background: Taxi drivers whose licenses were revoked by the New York City Taxi and Limousine Commission (TLC) brought article 78 proceeding seeking vacatur of the revocation determinations. The Supreme Court, New York County, 2002 WL 1559732, James Yates, J., vacated the revocations, and TLC appealed. 

Holding: The Supreme Court, Appellate Division, held that TLC's determination to revoke licenses of taxi drivers for first-time improper service refusals as being conduct adverse to the public interest under its rules was supported by rational basis.

Reversed.
· In the context of an Article 78 proceeding, judicial review is limited to a determination of whether the administrative action was arbitrary and capricious or lacks a rational basis.
· Where a rational basis exists for an administrative agency's action, the agency's construction and interpretation of its own regulations and of the statute under which it functions are entitled to great deference.

Cohen v. State, 2 A.D.3d 522, 770 N.Y.S.2d 361, 2003 N.Y. Slip Op. 19303 , N.Y.A.D. 2 Dept., Dec 08, 2003.

Environmental impact statement issued in 1996 and 1999 noise study commissioned by State Department of Transportation (DOT) provided rational basis for determination that construction of noise barrier was warranted for protection of residences located close to highway; although petitioners' expert disagreed with manner in which 1999 noise study was conducted and challenged its conclusions, given conflicting expert opinion, Supreme Court should not have substituted its judgment for that of DOT by annulling its determination to construct subject barrier.

Kreisler v. New York City Transit Authority, 2 A.D.3d 856, 770 N.Y.S.2d 402, 2003 N.Y. Slip Op. 20006 , N.Y.A.D. 2 Dept., Dec 29, 2003.

Petitioner, who violated employer's rules by failing to take immediate action regarding alleged incident of sexual harassment committed by subordinate and by filing false and misleading report regarding alleged incident, was properly demoted from his position as Manager/Superintendent of Division of Security--in light of petitioner's failure to take immediate action in response to allegation of sexual harassment, his lack of candor, and his misrepresentation on report, penalty of demotion was not shocking to judicial conscience.

North Dakota


Baier v. Job Service North Dakota, 673 N.W.2d 923, 2004 ND 27 , N.D., Jan 28, 2004.

Background: Claimant appealed decision of Job Service North Dakota denying application for unemployment benefits. The District Court, Burleigh County, South Central Judicial District, Thomas J. Schneider, J., affirmed agency's decision. Claimant appealed. 

Holding: The Supreme Court, Vandewalle, C.J., held that claimant's actions in calling employer, accusing him and other employees of lying to police in connection with claimant's complaint regarding alleged harassment by coworker, and saying employer could never be her boyfriend constituted "misconduct" disqualifying claimant from unemployment compensation benefits following her termination.

Judgment affirmed.
· In an appeal from an administrative agency decision, Supreme Court reviews the decision of the administrative agency, rather than that of the district court, although the district court's analysis is entitled to respect.

Gross v. North Dakota Dept. of Human Services, 673 N.W.2d 910, 2004 ND 24 , N.D., Jan 28, 2004.

Background: Medicaid recipient appealed from a decision of the Department of Human Services to place him in a lock-in program, requiring him to select one physician and one pharmacy to manage his medical care. The District Court, Ward County, Northwest Judicial District, Gary A. Holum, J., dismissed appeal. Medicaid recipient again appealed. The Supreme Court, 652 N.W.2d 354, reversed and remanded. On remand, the District Court found recipient had misutilized medical services and placed recipient in medicaid lock-in program. Recipient appealed. 

Holdings: The Supreme Court, Kapsner, J., held that: 

(1) statute authorizing lock-in program permitted use of program for excessive utilization of medical services from more than one provider, and 

(2) preponderance of evidence supported finding that recipient's excessive use of medical services constituted misutilization.

Affirmed.
· When an administrative agency decision is appealed from the district court to the Supreme Court, the Supreme Court reviews the agency's decision and the record compiled before the agency, rather than the decision and findings of the district court, although the district court's analysis is entitled to respect if its reasoning is sound.
· In reviewing an administrative agency's findings of fact, the Supreme Court does not make independent findings of fact or substitute its judgment for that of the agency; rather, it determines only whether a reasoning mind could have reasonably determined the agency's factual conclusions were supported by the weight of the evidence from the entire record.
· The Supreme Court construes administrative regulations, which are derivatives of statutes, under well-established principles for statutory construction.

Ohio

State ex rel. AFSCME v. Taft, 156 Ohio App.3d 37, 804 N.E.2d 88, 2004-Ohio-493 , Ohio App. 3 Dist., Feb 09, 2004.

Background: Public employee union brought action against Governor, director of Ohio Department of Rehabilitation and Correction (ODRC), and prison warden, seeking a declaratory judgment, writ of mandamus, and permanent injunction to enjoin the closing of correctional institution. The Court of Common Pleas, Allen County, granted requested relief. Defendants appealed. 

Holdings: The Court of Appeals, Thomas F. Bryant, J., held that: 

(1) director of ODRC was authorized to make decision to close correctional institution; 

(2) governor was authorized to implement decision of director of ODRC to close correctional institution to meet budgetary constraints; and 

(3) trial court had no jurisdiction to prevent governor and director of ODRC from fully exercising their constitutionally and statutorily granted authority.

Reversed.
· Director of an administrative agency may exercise executive power through authority delegated by the General Assembly.

State ex rel. Saunders v. Indus. Comm., 101 Ohio St.3d 125, 802 N.E.2d 650, 2004-Ohio-339 , Ohio, Feb 11, 2004.

Background: Following original allowance for sprained right shoulder and during pendency of lawsuit, in Court of Common Pleas, Lucas County, regarding workers' compensation claimant's request for allowance of two additional shoulder conditions involving right shoulder impingement and aggravation of pre-existing osteoarthritis to right shoulder, the Industrial Commission denied claimant's application for determination of percentage of permanent partial disability (PPD) for sprained right shoulder. Claimant petitioned for writ of mandamus. 

Holding: The Supreme Court held that Commission's policy memorandum, directing hearing officers not to include nonallowed conditions in PPD assessments, was not subject to the requirements under the Administrative Procedure Act (APA) for promulgating a rule.

Writ denied.
· The procedure, under the Administrative Procedure Act (APA), for the adoption or amendment of rules is intended to permit a full and fair analysis of the impact and validity of a proposed rule by providing an opportunity for opponents to express their views as to the wisdom of the proposal and to present evidence with respect to its illegality.
· A proposal enlarging the scope of a rule or the statute from which it derives must be promulgated pursuant to the Administrative Procedure Act (APA), but a document that merely interprets a rule or statute is exempt from the APA's requirements.
Wolstein v. Pepper Pike City Council, 156 Ohio App.3d 20, 804 N.E.2d 75, 2004-Ohio-361 , Ohio App. 8 Dist., Jan 29, 2004.

Background: Property owners sought review of city council's denial of their request for variances to build a wrought iron security fence on their property. The Court of Common Pleas, Cuyahoga County, No. CP-CV-493942, affirmed. Property owners appealed. 

Holding: The Court of Appeals, Ann Dyke, J., held that evidence supported finding that property owners failed to establish practical difficulty.

Affirmed.
· If there is in the record a preponderance of reliable, probative, and substantial evidence to support administrative decision, trial court must affirm.
· In an administrative appeal, an abuse of discretion by the common pleas court is within the ambit of "questions of law" for appellate review.
Texas


Willmann v. City of San Antonio, 123 S.W.3d 469 , Tex.App.-San Antonio, Oct 08, 2003.

Municipal judges brought action against city to challenge new method city adopted to appoint municipal court judges. The 285th Judicial District Court, Bexar County, David A. Berchelmann, Jr., J., granted city's motion for partial summary judgment, and, following bench trial, the court, David Peeples, J., entered final judgment for city. Judges appealed. The Court of Appeals, Phylis J. Speedlin, J., held that: (1) as a matter of first impression, genuine issue of material fact as to whether city court committee was not merely an advisory committee but rather was a "governmental body" subject to the requirements of the Texas Open Meetings Act (TOMA), and thus whether city violated TOMA in passing ordinance, precluded summary judgment, and (2) provisions of state constitution and city charter requiring officers to perform duties of office until successor is duly qualified did not apply to judges, as they had effectively been removed from office.
Reversed and remanded in part; otherwise affirmed.
· A core purpose of Texas Open Meetings Act (TOMA) is to enable the public to have access to the actual decision-making process of its governmental bodies.
· The provisions of Texas Open Meetings Act (TOMA) are mandatory and are to be liberally construed in favor of open government.
· A governmental body does not always insulate itself from Texas Open Meetings Act's (TOMA's) application simply because less than a quorum of the parent body is present.
· A committee appointed by a governmental body constituting less than a quorum of its members may be subject to Texas Open Meetings Act (TOMA) because it falls either within a definition of the term governmental body or as a subcommittee of a governmental body.
· Texas Open Meetings Act (TOMA) definition of a governmental body generally comprehends an entity with the power to supervise or control public business.

West Virginia

Corliss v. Jefferson County Bd. of Zoning Appeals, 214 W.Va. 535, 591 S.E.2d 93 , W.Va., Oct 10, 2003.

Background: Neighbors sought review of administrative decision to issue conditional use permit for subdivision development, and developer and landowners intervened. The Circuit Court, Jefferson County, Thomas W. Steptoe, Jr., J., vacated conditional use permit. Developer and landowners appealed. 

Holdings: The Supreme Court of Appeals, Albright, J., held that: 

(1) developer's submission of data in support of application for conditional use permit was adequate under ordinance; 

(2) zoning administrator considering permit request could use linear method of land measurement; and 

(3) neighbors had standing as aggrieved persons to challenge zoning decision.

Reversed.
· On appeal, the Supreme Court of Appeals reviews the decisions of the circuit court under the same standard of judicial review that the lower court was required to apply to the decision of the administrative agency.
· In cases where the circuit court has amended the result before the administrative agency, the Supreme Court of Appeals reviews the final order of the circuit court and the ultimate disposition by it of an administrative law case under an abuse of discretion standard and reviews questions of law de novo.
· Interpretations of statutes by bodies charged with their administration are given great weight unless clearly erroneous.
· While the interpretation of a statute by the agency charged with its administration should ordinarily be afforded deference, when that interpretation is unduly restrictive and in conflict with the legislative intent, the agency's interpretation is inapplicable.

McDaniel v. West Virginia Div. of Labor, 214 W.Va. 719, 591 S.E.2d 277 , W.Va., Dec 04, 2003.

Background: Three alleged officers of corporate employer appealed Division of Labor hearing examiner's determination they were personally liable under the Wage Payment and Collection Act to former employees for back wages and other damages. The Circuit Court, Wood County, George W. Hill, J., found one defendant was not an officer when the violations of the Act occurred and found that hearing examiner lacked authority to award damages. Division of Labor appealed. 

Holdings: The Supreme Court of Appeals, Davis, J., held that: 

(1) individual defendant was not officer of employer when employer violated the Act, though board of directors had not accepted his resignation, and 

(2) as a matter of first impression, Division of Labor does not have the authority to award damages in claims it adjudicates under the Act.

Affirmed.
· On appeal of an administrative order from a circuit court, the Supreme Court of Appeals is bound by the statutory standards contained in the Administrative Procedures Act and reviews questions of law presented de novo, while findings of fact by the administrative officer are accorded deference unless the reviewing court believes the findings to be clearly wrong.
· The "clearly wrong" and the "arbitrary and capricious" standards of review are deferential ones which presume an agency's actions are valid as long as the decision is supported by substantial evidence or by a rational basis.
· Division of Labor is an "agency," within meaning of Administrative Procedures Act, which defines an agency as any state board, commission, department, office, or officer authorized by law to make rules or adjudicate contested cases, except those in the legislative or judicial branches.
· Administrative agencies and their executive officers are creatures of statute and delegates of the Legislature, and their power is dependent upon statutes, so that they must find within the statute a warrant for the exercise of any authority which they claim; they have no general or common-law powers, but only such as have been conferred upon them by law expressly or by implication.
· Administrative agencies possess such powers as are reasonably and necessarily implied in the exercise of their duties in accomplishing the purposes of the act.
· Although an express grant of powers to an agency will be determined to include such other powers as are necessarily or reasonably incident to the powers granted, the powers should not be extended by implication beyond what may be necessary for their just and reasonable execution.
· When a court is asked to find implied powers in a grant of legislative or executive authority to an agency, it must assume that the lawmakers intended to place no greater restraint on the liberties of a citizen than was clearly and unmistakably indicated by the language they used.
· The Legislature may expressly authorize an administrative agency to award damages, or such power may be implicitly recognized as an integral part of the agency's function, but apart from these two scenarios, an administrative agency may not determine damages and award a personal money judgment therefor.
· An administrative proceeding on appeal in circuit court cannot be transformed into an action at law for damages.

