Alaska

Aegis of Arizona, L.L.C. v. Town of Marana, 206 Ariz. 557, 81 P.3d 1016, 415 Ariz. Adv. Rep. 10, Ariz.App. Div. 1, Dec 17, 2003.

Background: After land purchaser had received assurances that property he intended to purchase could be used as a medical waste plant, purchaser's medical waste company brought § 1983 action against town for violation of his due process rights when town refused to permit use. The Superior Court, Pima County, No. C20000299, Ted B. Borek, J., entered judgment on jury verdict for purchaser. Town appealed. 

Holdings: The Court of Appeals, Pelander, P.J., held that: 

(1) company had standing; 

(2) planning administrator did not have authority to make a final decision on intended use; 

(3) company could not seek judicial review of a non-final administrative decision; 

(4) company had no protected property interest to give rise to due process claim; 

(5) assuming property interest, company's substantive due process rights were not violated; and 

(6) company's equal protection rights were not violated.

Reversed and remanded.
· Generally, a party must exhaust administrative remedies before appealing to the courts.
· A "protected property interest," for purposes of substantive due process claim, is present where an individual has a reasonable expectation of entitlement deriving from existing rules or understandings that stem from an independent source such as state law.
· No official on either the Planning and Zoning Commission or town council assured medical waste company that its application for a conditional use permit would be approved, such that company was subject to the inherently unpredictable and often politicized process of seeking permission from a local legislative body to conduct certain activity on a piece of property, and thus company had no protected property interest in having that application granted that would give rise to a substantive due process claim when the permit was ultimately denied.


Crawford & Co. v. Baker-Withrow, 81 P.3d 982 , Alaska, Dec 19, 2003.

Background: After Workers' Compensation Board determined that insurer had unfairly and frivolously converted claims, insurer appealed. The Superior Court, Fourth Judicial District, Fairbanks, Ralph R. Beistline, J., dismissed on grounds that there was not yet final administrative order to appeal. Insurer appealed. The Supreme Court remanded. On remand, the Superior Court found that frivolous controversion finding was not binding on Division of Insurance. Insurer appealed. 

Holding: The Supreme Court, Matthews, J., held that determination by Workers' Compensation Board that insurer frivolously or unfairly controverted workers' compensation claim was final appealable order.

Reversed and remanded.
· A party to an administrative adjudicative proceeding has the right to appeal a final administrative order to the superior court.

Arizona

Bentivegna v. Powers Steel & Wire Products, Inc., 206 Ariz. 581, 81 P.3d 1040, 416 Ariz. Adv. Rep. 10 , Ariz.App. Div. 1, Dec 31, 2003.

Background: Business owners brought action against construction company seeking restitution and damages for breach of contract, breach of warranty, and negligence for company's alleged failure to properly construct a steel warehouse. The Superior Court, Maricopa County, No. CV 01-005385, Rebecca A. Albrecht, J., granted company summary judgment. Owners appealed. 

Holdings: The Court of Appeals, Irvine, J., held that: 

(1) evidence did not support finding that company completed work pursuant to Registrar of Contractor (ROC) corrective work order; 

(2) owners were entitled to pursue action, even though they did not appeal ROC corrective order; 

(3) owners were not entitled to pursue restitution claim for money paid to company, which was not licensed to perform work; and 

(4) company was not precluded from seeking attorney fees in breach of contract action.

Affirmed in part, reversed in part, and remanded.
· The exhaustion of administrative remedies doctrine does not apply where, by the terms or implications of the statute authorizing an administrative remedy, such remedy is permissive only or not exclusive of the judicial remedy, warranting the conclusion that the Legislature intended to allow the judicial remedy even though the administrative remedy has not been exhausted.
· The Court of Appeals accords great weight to an agency's interpretation of a statute.

Mullenaux v. Graham County, 207 Ariz. 1, 82 P.3d 362, 416 Ariz. Adv. Rep. 3 , Ariz.App. Div. 2, Jan 06, 2004.
Background: Former county employee brought action against county, alleging wrongful discharge based on whistleblower retaliation and retaliation for seeking workers' compensation benefits, breach of contract, and defamation. The Superior Court, Greenlee County, No. CV2003002, William J. Schafer, III, J., granted summary judgment for county. Former employee appealed. 

Holdings: The Court of Appeals, Brammer, P.J., held that: 

(1) former employee's failure to exhaust administrative remedies available to him through county's grievance procedures precluded wrongful discharge and breach of contract claims; 

(2) statutory claims were also precluded; and 

(3) former employee's consent to dissemination of county records provided county with complete defense to defamation claim.

Affirmed.
· The presence of the word "may" in an administrative procedure does not necessarily render the procedure permissive, rather than mandatory.

Arkansas

Arkansas Dept. of Human Services v. Schroder, 353 Ark. 885, 122 S.W.3d 10 , Ark., Jul 03, 2003.

Background: Spouses sought judicial review of denial of Medicaid benefits for one spouse's nursing home care. The Circuit Court, Pulaski County, David Bogard, J., reversed. The Department of Human Services (DHS) appealed. 

Holding: The Supreme Court, Ray Thornton, J., held that DHS improperly supplemented the eligibility worksheet with community spouse's April 2001 bank statements and should have completed a new worksheet at time of institutionalized spouse's second application.

Reversed and remanded.
· When reviewing administrative decisions, the Supreme Court reviews the entire record to determine whether there is any substantial evidence to support the administrative agency's decision, whether there is arbitrary and capricious action, or whether the action is characterized by abuse of discretion.
· To determine whether an administrative decision is supported by substantial evidence, the Supreme Court reviews the whole record to ascertain if it is supported by relevant evidence that a reasonable mind might accept as adequate to support a conclusion.
· To establish an absence of substantial evidence to support administrative decision, the appellant must demonstrate that the proof before the administrative tribunal was so nearly undisputed that fair-minded persons could not reach its conclusions.
· "Substantial evidence" is valid, legal and persuasive evidence.

California

Ocean Park Associates v. Santa Monica Rent Control Bd., 114 Cal.App.4th 1050, 8 Cal.Rptr.3d 421, 2 Cal. Daily Op. Serv. 184, 2004 Daily Journal D.A.R. 233 , Cal.App. 2 Dist., Jan 07, 2004.
Background: Landlord filed action against rent control board that ordered rent decreases due to construction activity at apartment building. The Superior Court of Los Angeles County, No. SC064671, Paul G. Flynn, J., entered judgment for board. Landlord appealed. 

Holdings: The Court of Appeal, Curry, J., held that: 

(1) board could not pursue rent decreases on its own for noncomplaining tenants; 

(2) board was authorized to grant decreases for construction activity; and 

(3) evidence justified decreases for certain tenants deprived of services and facilities.

Affirmed in part and reversed with directions in part.
· "Quasi-judicial administrative decision," subject to trial court review, results when agency has exercised its discretion and applied governing regulations and law to particular factual situation.
· An administrative agency may not, under the guise of its rule-making power, abridge or enlarge its authority or act beyond the powers given to it by the statute which is the source of its power, and regulations that alter or amend the statute or enlarge or impair its scope are void.
Rickley v. County Of Los Angeles, 114 Cal.App.4th 1002, 8 Cal.Rptr.3d 406, 2 Cal. Daily Op. Serv. 128, 2004 Daily Journal D.A.R. 183 , Cal.App. 2 Dist., Jan 06, 2004.

Background: Taxpayer filed declaratory relief action against county challenging assessed real property taxes and penalties. Following summary judgment for county, the Superior Court of Los Angeles County, No. SC065408, Debra W. Yang, J., granted taxpayer new trial. County appealed. 

Holding: The Court of Appeal, Charles S. Vogel, P.J., held that constitution precluded taxpayer's declaratory relief action.

Reversed and remanded with instructions.
· Trial court is without jurisdiction to proceed where an administrative remedy is mandated by law.

Colorado

Board of County Com'rs, LaPlata County v. Colorado Oil and Gas Conservation Com'n, 81 P.3d 1119 , Colo.App., Sep 25, 2003.

Board of County Commissioners sought review of rule promulgated by Colorado Oil and Gas Conservation Commission (COGCC) which dealt with permits to drill. The District Court, City and County of Denver, Frank A. Martinez, J., dismissed. Commissioners appealed. The Court of Appeals, Casebolt, J., held that: (1) Commissioners had standing to seek review of COGCC rule, and (2) rule was invalid on its face in that it would preempt all local government actions regarding drilling beyond those that materially impeded or destroyed the state's interest.

Reversed.
· In the context of administrative action, the injury in fact element of standing does not require that a party suffer actual injury, as long as the party can demonstrate that the administrative action threatens to cause an injury.
· For purposes of standing in regard to a review of an agency rule, an injury must be sufficiently direct and palpable to allow a court to say with fair assurance that there is an actual controversy proper for judicial resolution.
· The injury in fact element of standing in regard to review of agency action is established when the allegations of the complaint, along with any other evidence submitted on the issue of standing, establish that a regulatory scheme threatens to cause injury to the plaintiff's present or imminent activities.
· For purposes of standing in regard to review of agency action, an injury occurs to a legally protected interest for which judicial relief is available if the legal basis for the claim creates a right or interest that arguably has been abridged by the challenged action.

· For purposes of standing in regard to review of agency action, the plaintiff must demonstrate the existence of a legal right or interest that arguably has been violated by the conduct of the other party; the plaintiff's interest can emanate from a constitutional, statutory, or judicially created rule of law that entitles the plaintiff to some form of judicial relief.
· Rules adopted by an agency are presumed to be valid.
· Interpretation of a rule by the agency charged with its enforcement is generally entitled to great deference; the agency's interpretation is to be accepted if it has a reasonable basis in law and is warranted by the record.
· Court of Appeals will not defer to administrative interpretation of a rule when the regulatory language is so clear as to compel the contrary result.


Trailer Haven MHP, LLC v. City of Aurora, 81 P.3d 1132 , Colo.App., Nov 06, 2003.

Operator of mobile-home park brought declaratory-judgment action against city, asserting that provisions of city code governing buffer zone between mobile homes was unconstitutional and constituted unlawful taking of property. The District Court, Arapahoe County, Timothy L. Fasing, J., granted city's motion for summary judgment. Operator appealed. The Court of Appeals, Graham, J., held that: (1) failure to exhaust administrative remedies warranted dismissal of exemption claim; (2) city's actions did not constitute an unconstitutional taking; (3) mobile homes' status as nonconforming uses did not preclude application of amended city code provision governing buffer zone between mobile homes; (4) application of amended city code provision was not unconstitutionally retrospective; and (5) city code provision stating that city officials would inspect each mobile-home park to ensure that satisfactory progress was being made in accordance with plan submitted to city was not so vague as to violate operator's due process rights.

Affirmed.
· Plaintiff's failure to exhaust administrative remedies may deprive court of jurisdiction to grant requested relief.
· Rule requiring exhaustion of administrative remedies prevents piecemeal application for judicial relief and unwarranted interference by judiciary in administrative process.
· Party need not exhaust available administrative remedies when administrative agency does not have authority to pass on question raised by party seeking judicial action.

Connecticut

Evans v. Department of Social Services, 81 Conn.App. 37, 838 A.2d 250 , Conn.App., Jan 13, 2004.

Background: Claimant appealed from a decision of the department of social services that found he was not eligible for medical coverage during months he was in a medically-induced coma. The Superior Court, Judicial District of New Britain, Cohn, J., dismissed the appeal. Claimant appealed. 

Holding: The Appellate Court, Dranginis, J., held that claimant's individual retirement account was an inaccessible asset while claimant was in coma.

Reversed and remanded with direction.
· Administrative rules and regulations are given the force and effect of law.
· It is a well established practice to accord great deference to the construction given a statute by the agency charged with its enforcement; this principle applies with even greater force to an agency's interpretation of its own duly adopted regulations.
· The traditional deference afforded to the construction of a statute by the agency charged with its enforcement is unwarranted when the construction of the statute has not previously been subjected to judicial scrutiny or to a governmental agency's time-tested interpretation.

Hawaii


In re Waiola O Molokai, Inc., 103 Hawai'i 401, 83 P.3d 664 , Hawai'i, Jan 29, 2004.

Background: Department of Hawaiian Home Lands (DHHL), Office of Hawaiian Affairs (OHA), and various individual intervenors appealed from Commission on Water Resource Management decision granting ranch's and it wholly-owned water purveyor's application for a water use permit and authorizing the chairperson of the Commission to issue well construction and pump installation permits. 

Holdings: The Supreme Court, Levinson, J., held that: 

(1) Commission could designate aquifer-specific water reservations based in part on topographical distinctions; 

(2) Commission failed to render requisite findings of fact and conclusions of law as to whether ranch had satisfied burden in applying for permit; 

(3) evidence was sufficient to support finding that proposed water use would not interfere with DHHL's wells in neighboring aquifer; 

(4) allocation of water was consistent with state and county land use plans; 

(5) ranch's proposed economic development plan was a "reasonable- beneficial" water use; 

(6) Commission's finding that proposed water use would not diminish access for "purpose of practicing traditional and customary native Hawaiian rights" was error; and 

(7) Commission did not abuse discretion in imposing well monitoring program as condition to granting permit.

Vacated and remanded.
· A conclusion of law that presents mixed questions of fact and law is reviewed under the clearly erroneous standard because the conclusion is dependent upon the facts and circumstances of the particular case.
· When mixed questions of law and fact are presented, an appellate court must give deference to the agency's expertise and experience in the particular field; the court should not substitute its own judgment for that of the agency.
· An administrative agency's finding of fact or a mixed determination of law and fact is clearly erroneous when (1) the record lacks substantial evidence to support the finding or determination, or (2) despite substantial evidence to support the finding or determination, the appellate court is left with the definite and firm conviction that a mistake has been made.
· Supreme Court will not supplant its judgment for that of the legislature or agency when deciding a public trust issue; however, the court will take a close look at the action to determine if it complies with the public trust doctrine and it will not act merely as a rubber stamp for agency or legislative action.
· When the legislative intent in a statute is less than clear, the court will observe the well established rule of statutory construction that, where an administrative agency is charged with the responsibility of carrying out the mandate of a statute which contains words of broad and indefinite meaning, courts accord persuasive weight to administrative construction and follow the same, unless the construction is palpably erroneous.
· The rule of judicial deference to an administrative agency's interpretation of a statute does not apply when the agency's reading of the statute contravenes the legislature's manifest purpose.
· Courts look first at an administrative rule's language when interpreting the rule; if the language is unambiguous, and its literal application is neither inconsistent with the policies of the statute the rule implements nor produces an absurd or unjust result, courts enforce the rule's plain meaning.
· An administrative agency's interpretation of its own rules is entitled to deference unless it is plainly erroneous or inconsistent with the underlying legislative purpose.
· Insofar as an administrative hearings officer possesses expertise and experience in his or her particular field, the appellate court should not substitute its own judgment for that of the agency.

Idaho


Mallonee v. State, 139 Idaho 615, 84 P.3d 551, 21 IER Cases 174 , Idaho, Jan 30, 2004.

Background: Former state employee brought action against state and former supervisor, alleging that former employee was discharged in violation of state Protection of Public Employee's Act, public policy exception for at-will employees, and his First Amendment rights. State, joined by former supervisor, filed motion for summary judgment. The District Court, Fourth Judicial District, Ada County, Cheri C. Copsey, J., granted motion. Former employee appealed. 

Holdings: The Supreme Court, Burdick, J., held that: 

(1) Department's policies concerning internal investigations did not amount to a "rule" or "regulation" for purposes of section of Idaho Protection of Public Employees Act (IPPEA) providing cause of action regarding adverse employment action resulting from reporting violations of rule or regulation; 

(2) former employee's refusal to obey supervisor's order to fire other employees did not amount to a refusal to commit an unlawful act, and thus employee could not prevail on claim for termination in violation of public policy; 

(3) former employee could not prevail on claim for negligent failure to supervise; 

(4) former employee could not prevail on § 1983 claim against former supervisor; and 

(5) Attorney General's report was not admissible under public-records exception to hearsay rule.

Affirmed.
· Rule or regulation of a public administrative body ordinarily has the same force and effect of law and is an integral part of the statute under which it is made just as though it were prescribed in terms therein.
· Same principles of construction that apply to statutes apply to rules and regulations promulgated by an administrative body.

Illinois

Bruce v. White, 344 Ill.App.3d 795, 801 N.E.2d 581, 279 Ill.Dec. 907 , Ill.App. 4 Dist., Dec 05, 2003.

Background: Motorist filed complaint, seeking review of decision of state Secretary of State that denied motorist's petition for rescission of order of suspension regarding motorist's driver's license. The Circuit Court, Sangamon County, Leslie Graves, J., reversed Secretary's decision. Secretary appealed. 

Holdings: The Appellate Court, Turner, J., held that: 

(1) appropriate standard of proof at hearing before hearing officer was preponderance of the evidence, and 

(2) motorist's alleged lack of knowledge that her driver's license was suspended when she answered no on driver's license application to question of whether license had ever been suspended did not preclude Secretary of State from suspending license due to making false statement on an application.

Circuit court reversed; secretary's decision reinstated.
· Reviewing court may not overturn administrative agency's decision unless administrative agency exercised its authority in an arbitrary and capricious manner or its decision was against the manifest weight of the evidence.
· Administrative agency's findings and conclusions on questions of fact are prima facie true and correct.
· If anything in record fairly supports agency's decision, that decision is not against the manifest weight of the evidence.
· Appellate Court reviews administrative agency's decision and not circuit court's decision reviewing agency's decision.

People v. Wilhelm, 346 Ill.App.3d 206, 803 N.E.2d 1032, 281 Ill.Dec. 411 , Ill.App. 2 Dist., Jan 27, 2004.

Background: Motorist brought petition to rescind the summary suspension of her driving privileges after she was arrested and charged by information with driving under the influence of alcohol and driving with a breath-alcohol concentration of 0.08 or more. The Circuit Court, Lee County, Charles T. Beckman, J., granted petition, and State appealed. 

Holding: The Appellate Court, Callum, J., held that breath testing device's mouthpiece was not a "foreign substance" within meaning of code provision requiring 20 minute observation period during which motorist "shall be deprived of alcohol and foreign substances."

Reversed and remanded.
· Administrative rules and regulations have the force of law and must be construed under the same standards that govern the construction of statutes; therefore, the primary objective of interpreting a regulation is to ascertain and give effect to the drafters' intent.
· Best indication of the drafters' intent is the regulation's language, given its plain and ordinary meaning.
· Where the regulation's language is clear, it must be applied as written; however, if the language is susceptible of more than one interpretation, the court may look beyond the language to consider the regulation's purpose.
· Regulatory intent must be ascertained from a consideration of the entire scheme, its nature, its object, and the consequences resulting from different constructions.
· A court should not construe a regulation in a manner that would lead to consequences that are absurd, inconvenient, or unjust.
· The interpretation of a regulation is a question of law, and appellate review is de novo.
· When a regulation is ambiguous, Appellate Court may look beyond the language as written to discern the drafters' intent and consider the purpose of the regulation and the evils that it was designed to remedy.

Indiana


Alexander v. Cottey, 801 N.E.2d 651 , Ind.App., Jan 13, 2004.

Background: Proposed class of inmates' family members, friends, and attorneys brought action against sheriffs alleging that sheriffs and state entered into contracts with telephone companies that resulted in excessive charges for accepting collect calls from inmates. The Marion Circuit Court, William T. Lawrence, J., dismissed for lack of subject matter jurisdiction, and plaintiffs appealed. 

Holding: The Court of Appeals, Baker, J., held that trial court had subject matter jurisdiction to determine whether sheriffs and state had authority to enter into contracts.

Reversed and remanded.
· Where at least one of issue or claim is matter for judicial determination or resolution, trial court is not ousted of subject matter jurisdiction by presence in case of one or more issues which arguably are within jurisdiction of administrative or regulatory agency.

Sherrell ex rel. Sherrell v. Northern Community School Corp. of Tipton County, 801 N.E.2d 693, 184 Ed. Law Rep. 541 , Ind.App., Jan 16, 2004.

Background: Student, by his next friend and parent, sought judicial review of school board's decision expelling him from high school. The Tipton Circuit Court, Thomas Lett, J., affirmed school board's decision, and student appealed. 

Holding: The Court of Appeals, Brook, C.J., held that prosecutor's failure to determine whether student engaged in unlawful activity when he stated in the presence of two school friends that he was going to bring gun to school and shoot other students did not preclude student's expulsion.

Affirmed.
· An administrative agency's action is arbitrary and capricious only where there is no reasonable basis for the action.

Kansas

Jones v. Kansas State University, 32 Kan.App.2d 313, 81 P.3d 1243, 20 IER Cases 1380 , Kan.App., Jan 09, 2004.

Background: Police officer employed by state university appealed his termination for gross misconduct or conduct grossly unbecoming a state officer or employee. The Civil Service Board upheld the termination. Police officer petitioned for judicial review. The District Court, Riley County, David L. Stutzman, J., affirmed. Police officer appealed. 

Holdings: The Court of Appeals, Greene, P.J., held that: 

(1) evidence supported finding that police officer's report of traffic stop contained inaccurate information, but no evidence established that the officer intentionally falsified any information within the report; 

(2) evidence supported finding that police officer violated in-car video camera policy; and 

(3) police officer's actions in turning off his in-car video camera before a traffic stop was completed and in providing inaccurate information in his report of traffic stop did not constitute gross misconduct or conduct grossly unbecoming an officer.

Reversed and remanded with instructions.
· In reviewing a district court's decision the Court of Appeals makes the same review of the administrative agency's actions as did the district court.
· A rebuttable presumption of validity attaches to all actions of an administrative agency, and the burden of proving arbitrary and capricious conduct lies with the party challenging the agency's decision.
· When a party challenges an administrative agency's fact findings, the appellate court is limited to ascertaining from the record whether determinations of fact are supported by evidence that is substantial when viewed in light of the record as a whole.
· When a party disputes the administrative agency's interpretation of a statute, the issue raised is a question of law.
· The interpretation of a statute by an administrative agency charged with enforcing that statute is entitled to judicial deference, but the agency's interpretation is not binding on the appellate court; appellate court's review of the construction of a statute is unlimited.
Mitchell v. Kansas Dept. Of Revenue, 32 Kan.App.2d 298, 81 P.3d 1258 , Kan.App., Jan 09, 2004.

Background: After commercial truck driver failed a blood alcohol concentration (BAC) test and the Driver Control Bureau suspended truck driver's commercial driver's license for one year, truck driver appealed. The District Court, Seward County, Kim R. Schroeder, J., affirmed. Truck driver appealed. 

Holdings: The Court of Appeals, Hill, J., held that: 

(1) police officer did not violate the statute allowing a person to have an additional test for alcohol or drugs conducted by a physician of their own choosing, and 

(2) trial court admission of commercial truck driver's BAC test results was not an abuse of discretion.

Affirmed.
· In reviewing a district court's decision reviewing an administrative agency action, the appellate court must first determine whether the district court observed the requirements and restrictions placed upon it and then make the same review of the administrative agency's action as does the district court.
· On review a trial court may not substitute its judgment for that of an administrative tribunal.
· When reviewing an administrative agency decision the trial court is restricted to considering whether, as a matter of law, (1) the tribunal acted fraudulently, arbitrarily, or capriciously, (2) the administrative order is substantially supported by evidence, and (3) the tribunal's action was within the scope of its authority.

Missouri

Baxi v. United Technologies Automotive Corp., 122 S.W.3d 92 , Mo.App. E.D., Nov 25, 2003.

Background: Workers' compensation claimant applied for and was granted permanent total disability benefits due to mental impairment. Employer and claimant applied for review. The Labor and Industrial Commission modified award, granting permanent partial disability benefits. Claimant appealed. The Court of Appeals, 956 S.W.2d 340, reversed and remanded. On remand, the Commission found permanent total disability and reduced the award of temporary total disability benefits. On appeal, the Court of Appeals affirmed. Thereafter, claimant petitioned for judgment against employer and its workers' compensation insurer in accordance with Commission's final award. The Circuit Court, City of St. Louis, Margaret M. Neill, J., entered judgment for claimant and denied defendants' motion to set aside default judgment and motion to set aside judgment as void or irregular. Defendants appealed. 

Holdings: The Court of Appeals, Kathianne Knaup Crane, J., held that: 

(1) due process did not require notice before entry of judgment; 

(2) the judgment was not void; and 

(3) the judgment was not a default judgment.

Affirmed.
· Although administrative agencies may constitutionally perform certain functions traditionally reserved to the judiciary, they may not pronounce judgments.
· Only a court can enforce administrative orders so that they have the effect of a judgment.
· When there are no further factual issues to be resolved, due process does not require notice or hearing prior to the entry of judgment.


Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619 , Mo.App. W.D., Jan 30, 2004.

Background: Nursing home administrator sought review of decision by the Administrative Hearing Commission (AHC), which revoked her license to practice as a professional nursing home administrator. The Circuit Court, Cole County, Byron L. Kinder, J., affirmed revocation. Administrator appealed. 

Holdings: The Court of Appeals, Joseph M. Ellis, C.J., held that: 

(1) administrator's refusal to answer pertinent questions based on Fifth Amendment grounds justified an adverse inference; 

(2) AHC was entitled to rely on uncontested facts in summary judgment motion and adverse inference from administrator's invocation of Fifth Amendment; and 

(3) administrator's license was subject to discipline.

Affirmed.
· The rules of civil procedure have no function in a proceeding still administrative; the rules of civil procedure by the very terms of promulgation apply only to civil actions in judicial courts.
· A proceeding for judicial review of an administrative decision does not become a civil action so as to be entitled to the melioration of the civil rules of procedure until the appeal lodges with the court and within the time prescribed by the legislative act which enables the appeal.
Montana

Shoemaker v. Denke, 319 Mont. 238, 84 P.3d 4, 21 IER Cases 181, 2004 MT 11 , Mont., Jan 27, 2004.

Background: City council member sought judicial review of decision of Human Rights Commission (HRC) granting city clerk's motion to strike council member's appeal from hearing examiner's decision, which awarded damages and injunctive relief to clerk for council member's retaliation concerning clerk's sexual harassment complaint against mayor. The District Court, Twentieth Judicial District, Sanders County, Deborah Kim Christopher, J., granted clerk's motion to dismiss. Council member appealed. 

Holdings: The Supreme Court, Jim Rice, J., held that: 

(1) exception to exhaustion doctrine when purely legal issue was at center of dispute did not apply, and 

(2) council member's failure to timely file brief to HRC resulted in council member failing to exhaust administrative remedies.

Affirmed.
· Purpose of exhaustion doctrine regarding administrative remedies is to allow governmental entity to make factual record and to correct its own errors within its specific expertise before court interferes.
· Exception exists to exhaustion doctrine regarding administrative remedies when purely legal issue is at center of dispute.
· Statute providing for interlocutory judicial redress when final agency decision will not provide adequate remedy provides for judicial redress for cases involving purely constitutional issues.

New Jersey

Sod Farm Associates v. Tp. of Springfield, 366 N.J.Super. 116, 840 A.2d 885 , N.J.Super.A.D., Jan 28, 2004.

Background: Real estate developer brought an action against the Council on Affordable Housing (COAH) and township in lieu of prerogative writs challenging the adoption of an affordable housing zoning ordinance The Superior Court, Law Division, Burlington County, found in favor of developer. 

Holdings: COAH appealed. the Superior Court, Appellate Division, Petrella, P.J.A.D., held that: 

(1) real estate developer was required to exhaust administrative remedies before COAH, and 

(2) Appellate Division rather than Law Division had the sole jurisdiction to hear challenge to COAH actions.

Reversed.
· A party claiming to be adversely affected by alleged inaction of an administrative agency may seek leave to appeal directly to the Appellate Division.

New York

Interstate Indus. Corp. v. Murphy, 1 A.D.3d 751, 769 N.Y.S.2d 610, 2003 N.Y. Slip Op. 18303, N.Y.A.D. 3 Dept., Nov 13, 2003.

There is rational basis to support determination that petitioner did not qualify as responsible bidder on public contract; although petitioner explained its involvement with individuals identified by various investigative authorities as organized crime figures, unresolved investigations by other agencies served as rational basis for nonresponsibility determination.

Jeffreys v. Griffin, 1 N.Y.3d 34, 801 N.E.2d 404, 769 N.Y.S.2d 184, 2003 N.Y. Slip Op. 17895 , N.Y., Oct 30, 2003.

Appeal, by permission of the Appellate Division of the Supreme Court in the First Judicial Department, from an order of that Court, entered October 31, 2002. The Appellate Division affirmed an order of the Supreme Court, Bronx County (Barry Salman, J.), which had granted a motion by defendant to vacate a prior order of that court granting a motion by plaintiff for summary judgment as to liability on her first cause of action for assault and battery. The following question was certified by the Appellate Division: "Was the order of this Court, which affirmed the order of the Supreme Court, properly made?"

Jeffreys v Griffin, 301 AD2d 232, affirmed.

Lyons v. Whitehead, 2 A.D.3d 638, 769 N.Y.S.2d 283, 2003 N.Y. Slip Op. 19509 , N.Y.A.D. 2 Dept., Dec 15, 2003.

Background: Following employee's termination from public employment as a developmental aide, employee and employee association filed article 78 petition seeking review of the decision and restoration to employment. The Supreme Court, Rockland County, Bergerman, J., granted the petition. On appeal, the Supreme Court, Appellate Division, 291 A.D.2d 497, 738 N.Y.S.2d 671, reversed and remitted for determination of whether employee's failure to attend medication course was a violation of agreement settling disciplinary proceeding that had been filed against her. On remand, the Supreme Court adhered to its determination that employe's failure to attend course was time and attendance infraction for which employee's termination was excluded under agreement, and that employer's termination of employee was arbitrary and capricious. Employer appealed. 

Holding: The Supreme Court, Appellate Division, held that rational basis supported employer's determination that employee's failure to attend medication course was not solely a time and attendance infraction under settlement agreement but constituted insubordination, and that employee's termination for violating terms of agreement was warranted.

Judgment reversed; petition denied.
· Where a rational basis exists for an administrative agency's determination, neither the Appellate Division nor the Supreme Court should disturb it.
· The arbitrary and capricious test applicable to judicial review of an administrative determination chiefly relates to whether a particular action should have been taken or is justified, and whether the administrative action is without foundation in fact.
· For purposes of judicial review of an administrative agency's determination under the arbitrary and capricious test, "arbitrary action" is without sound basis in reason and is generally taken without regard to the facts.

Sickler v. Town of Hunter, 3 A.D.3d 727, 769 N.Y.S.2d 662, 2004 N.Y. Slip Op. 00194 , N.Y.A.D. 3 Dept., Jan 15, 2004.

Background: Police officer brought article 78 proceeding to review his termination by town. 

Holdings: The Supreme Court, Appellate Division, Mugglin, J., held that: 

(1) substantial evidence supported hearing officer's finding that officer was guilty of failing to obey a lawful order, but 

(2) imposition of sanction of dismissal was abuse of discretion.

Confirmed as modified.
· "Substantial evidence" standard for reviewing agency decision consists of proof within the whole record of such quality and quantity as to generate conviction in and persuade a fair and detached fact finder that, from that proof as a premise, a conclusion or ultimate fact may be extracted reasonably, probatively and logically.

Verbalis v. New York State Div. of Housing and Community Renewal, 1 A.D.3d 101, 769 N.Y.S.2d 474, 2003 N.Y. Slip Op. 18141 , N.Y.A.D. 1 Dept., Nov 06, 2003.

Determination that tenant's challenges to initial stabilized rent should be treated as fair market rent appeal rather than rent overcharge proceeding was rational and in conformance with respondent's own announced polices where there is no proof that initial stabilized tenant was served with notice of initial stabilized rent.

Yoonessi v. State Bd. for Professional Medical Conduct, 2 A.D.3d 1070, 769 N.Y.S.2d 326, 2003 N.Y. Slip Op. 19597 , N.Y.A.D. 3 Dept., Dec 18, 2003.

Background: Physician commenced Article 78 proceeding for review of a determination of the State Board for Professional Medical Conduct which revoked petitioner's license to practice medicine in New York. 

Holdings: The Supreme Court, Appellate Division, Spain, J., held that: 

(1) recusal of ALJ or any member of Board hearing committee was not warranted; 

(2) ALJ's limitation of physician's cross-examination of Board's expert witness was not an abuse of discretion; and 

(3) substantial evidence supported Board's determination to revoke physician's license.

Determination confirmed.
· Physician failed to overcome presumption of honesty and integrity accorded to administrative body members, and thus, recusal of ALJ or any member of hearing committee of the State Board for Professional Medical Conduct which revoked his license to practice medicine, premised upon ALJ's past representation of county and its public hospital in defense of physician's unrelated lawsuit, was not warranted, where ALJ's brief defense of county largely involved preparation of a successful motion to dismiss on procedural grounds, and ALJ stated that he did not personally know or meet physician, had no financial interest in that action, and could not recall any of its details or allegations.
· Merely alleging bias is not sufficient to set aside an administrative determination; rather, the party alleging bias must set forth a factual demonstration supporting the allegation as well as prove that the administrative outcome flowed from it.

North Dakota


Baier v. Job Service North Dakota, 673 N.W.2d 923, 2004 ND 27 , N.D., Jan 28, 2004.

Background: Claimant appealed decision of Job Service North Dakota denying application for unemployment benefits. The District Court, Burleigh County, South Central Judicial District, Thomas J. Schneider, J., affirmed agency's decision. Claimant appealed. 

Holding: The Supreme Court, Vandewalle, C.J., held that claimant's actions in calling employer, accusing him and other employees of lying to police in connection with claimant's complaint regarding alleged harassment by coworker, and saying employer could never be her boyfriend constituted "misconduct" disqualifying claimant from unemployment compensation benefits following her termination.

Judgment affirmed.
· In an appeal from an administrative agency decision, Supreme Court reviews the decision of the administrative agency, rather than that of the district court, although the district court's analysis is entitled to respect.

Gross v. North Dakota Dept. of Human Services, 673 N.W.2d 910, 2004 ND 24 , N.D., Jan 28, 2004.

Background: Medicaid recipient appealed from a decision of the Department of Human Services to place him in a lock-in program, requiring him to select one physician and one pharmacy to manage his medical care. The District Court, Ward County, Northwest Judicial District, Gary A. Holum, J., dismissed appeal. Medicaid recipient again appealed. The Supreme Court, 652 N.W.2d 354, reversed and remanded. On remand, the District Court found recipient had misutilized medical services and placed recipient in medicaid lock-in program. Recipient appealed. 

Holdings: The Supreme Court, Kapsner, J., held that: 

(1) statute authorizing lock-in program permitted use of program for excessive utilization of medical services from more than one provider, and 

(2) preponderance of evidence supported finding that recipient's excessive use of medical services constituted misutilization.

Affirmed.
· When an administrative agency decision is appealed from the district court to the Supreme Court, the Supreme Court reviews the agency's decision and the record compiled before the agency, rather than the decision and findings of the district court, although the district court's analysis is entitled to respect if its reasoning is sound.
· In reviewing an administrative agency's findings of fact, the Supreme Court does not make independent findings of fact or substitute its judgment for that of the agency; rather, it determines only whether a reasoning mind could have reasonably determined the agency's factual conclusions were supported by the weight of the evidence from the entire record.
· The Supreme Court construes administrative regulations, which are derivatives of statutes, under well-established principles for statutory construction.

Lee v. North Dakota Dept. of Transp., 673 N.W.2d 245, 2004 ND 7 , N.D., Jan 14, 2004.

Background: Motorist appealed decision of administrative hearing officer that suspended motorist's driving privileges. The District Court, Stutsman County, Southeast Judicial District, John T. Paulson, J., reversed. State Department of Transportation appealed. 

Holding: The Supreme Court, Kapsner, J., held that Department of Transportation failed to lay foundation for admission of breathalyzer test result.

Affirmed.
· Supreme Court gives deference to agency's findings and will not substitute its own judgment for that of the agency.
· When agency's decision has been reversed by district court, Supreme Court reviews agency decision.
Oregon

Double K Kleaning Service, Inc. v. Employment Dept., 191 Or.App. 374, 82 P.3d 642 , Or.App., Jan 14, 2004.

Background: Employer sought review of an award of unemployment benefits by the Employment Appeals Board (EAB) to fired employee. 

Holding: The Court of Appeals, Schuman, J., held that employee was not guilty of misconduct disqualifying him from receiving unemployment benefits.

Affirmed.
· The Court of Appeals' interpretation of administrative rules should show significant deference to the agency's own interpretation if it is within the range of its responsibility for effectuating a broadly stated statutory policy.


Trujillo v. Pacific Safety Supply, 336 Or. 349, 84 P.3d 119 , Or., Jan 29, 2004.

Background: Three claimants in separate cases sought judicial review after Workers' Compensation Board refused to allow each claimant to present additional evidence at hearings before an administrative law judge following reconsideration by Department of Consumer and Business Services. The Court of Appeals, 181 Or.App. 302, 45 P.3d 1017; 181 Or.App. 317, 45 P.3d 990; and 181 Or.App. 458, 46 P.3d 210; ruled that claimants had no constitutional right to present such evidence. Claimants petitioned for review. 

Holding: After consolidating the cases for review, the Supreme Court, Gillette, J., held that: claimants' failure to make a complete record on reconsideration constituted a failure to exhaust their administrative remedies, which barred them from pursuing constitutional challenge to the limitations on evidence used in review process before administrative law judge.

Affirmed, with one case remanded to Workers' Compensation Board.
· Exhaustion of administrative remedies is a prerequisite to a constitutional or other challenge to an administrative scheme.
· The "exhaustion of administrative remedies doctrine" applies when a party, without conforming to the applicable statutes or rules, seeks judicial determination of a matter that was or should have been submitted to the administrative agency for decision.
· The doctrine of exhaustion of administrative remedies requires that a party properly raise issues before the administrative agency and that the party timely and adequately address the merits of the dispute before the agency.
· A party does not exhaust his or her administrative remedies simply by stepping through the motions of the administrative process without affording the agency an opportunity to rule on the substance of the dispute.

South Dakota


City of Frederick v. Schlosser, 673 N.W.2d 283, 2003 SD 145 , S.D., Dec 17, 2003.

Background: Employer sought review of administrative law judge's (ALJ's) determination that portion of claimant's unemployment benefits were chargeable to employer as concurrent employer. The Circuit Court, Fifth Judicial Circuit, Brown County, Larry H. Lovrien, J., affirmed, and city appealed. 

Holdings: The Supreme Court, Konenkamp, J., held that: 

(1) claimant's duties of mowing grass and flushing fire hydrants did not constitute "on-call employment," for purpose of determining whether employer could be charged with unemployment benefits as continuing employer based on such duties, and 

(2) claimant's duties of fixing clogged sewer line and water main break constituted "on-call employment," and thus, employer could be charged with unemployment benefits as continuing employer based on such duties.

Reversed and remanded.
· Supreme Court gives no deference to legal conclusions rendered by either administrative law judge (ALJ) or circuit court.
· In administrative proceeding, interpretation of statutes and administrative rules present question of law, and thus, they are fully reviewable by Supreme Court.

Mulder v. South Dakota Dept. of Social Services, 675 N.W.2d 212, 2004 SD 10 , S.D., Jan 28, 2004.

Background: Medicaid recipient appealed decision of Department of Social Services (DSS) upholding its calculation of his "available" income for determining his long term care benefits. The Circuit Court, Sixth Judicial Circuit, Hughes County, Lori S. Wilbur, J., affirmed, and recipient appealed. 

Holdings: The Supreme Court, Sabers, J., held that: 

(1) DSS acted arbitrarily and capriciously in referring to federal statutes and regulations to determine recipient's long term care benefits, and 

(2) determination of DSS, based on federal Supplemental Security Income (SSI) regulations, that recipient's alimony payments were "available income," for purposes of determining his long term care benefit, was not reasonable.

Reversed.
· The Supreme Court reviews administrative agency decisions in the same manner as the circuit court and the decision of the agency will be upheld unless it is clearly erroneous in light of the entire record.
· When faced with an administrative agency's interpretation of a statute that it administers, so long as the agency's interpretation is a reasonable one, it must be upheld.

Texas

Chair King, Inc. v. GTE Mobilnet of Houston, Inc., 2004 WL 964224 , Tex.App.-Hous. (14 Dist.), May 06, 2004.

Background: Recipients of unsolicited fax advertisements brought action against advertisers, seeking private damages claims under the federal Telephone Consumer Protection Act (TCPA) and also asserting common law claims for negligence, negligence per se, invasion of privacy, trespass to chattels, gross negligence, and civil conspiracy. The 152nd District Court, Harris County, granted defendants' motions for no-evidence summary judgment and traditional summary judgment. Plaintiffs appealed. 

Holdings: On overruling of rehearing, the Court of Appeals, Kem Thompson Frost, J., held that: 

(1) under the opt-out theory, enabling legislation by the State was not required, for a private right of action to exist under the federal TCPA; 

(2) the Act applies to intrastate faxes; 

(3) the Act does not violate the Commerce Clause; 

(4) the Act's minimum damages provision does not violate due process; 

(5) the Act does not violate the First Amendment; 

(6) the Act does not violate equal protection; and 

(7) as a matter of apparent first impression nationally, state limitations period, rather than federal residual limitations period, was applicable.

Affirmed in part, reversed in part, and remanded.
· If an agency responsible for implementing the statute has interpreted the statutory language at issue, then the reviewing court gives deference to that agency's reasonable interpretation of the relevant language.
Harris County Emergency Services Dist. #£1 v. Miller, 122 S.W.3d 218 , Tex.App.-Hous. (1 Dist.), Aug 07, 2003.

After Workers' Compensation Commission Appeals Panel awarded benefits to employee of county emergency services district, district filed petition for judicial review. The 113th District Court, Harris County, Patricia Ann Hancock, J., dismissed petition with prejudice for lack of subject-matter jurisdiction. District appealed. On rehearing en banc, the Court of Appeals, Lee Duggan, Jr., J. (Retired), held that consequence of district's failure to exhaust administrative remedies was take nothing judgment rather than dismissal of district's case for lack of subject-matter jurisdiction.

Reversed and judgment rendered.
· An agency's enabling legislation determines the procedures for obtaining review of agency decisions.
· Parties have no absolute right to challenge an administrative order; the right of judicial review arises only when (1) a statute creates it, (2) the order adversely affects a vested property right, or (3) the order otherwise violates a constitutional right.
· Failure of a party to comply with statutory requirements does not categorically constitute a jurisdictional bar to a court's review of an agency determination; rather, lack of compliance with statutory prerequisites will, in certain instances, affect only the plaintiff's right to relief.
· For purposes of whether a court can review an agency determination, if a statutory requirement defines, enlarges, or restricts the class of cause the trial court may decide or the relief the court may award, the requirement is jurisdictional; if the statutory requirement does none of these, it is but a condition on which the plaintiff's right to relief depends.
· For purposes of whether a court can review an agency determination, compliance with a statutory requirement is not necessarily jurisdictional, even if mandatory; when a statute is silent about the consequences of noncompliance, a court looks to the purpose of the statute to determine those consequences.

Washington

Campbell v. State, Department of Social and Health Services, 150 Wash.2d 881, 83 P.3d 999 , Wash., Jan 29, 2004.

Background: Following an administrative decision that claimant was no longer eligible for disability services from the Department of Social and Health Services, Division of Developmental Disabilities, the Superior Court, Spokane County, Robert D. Austin, J., upheld the decision and denied claimant's petition for review. Claimant appealed. In a second case involving another claimant who was also found to be no longer eligible for services, the Superior Court, Spokane County, reversed the administrative decision. The department appealed. The Court of Appeals linked the two cases and certified both to the Supreme Court. 

Holdings: The Supreme Court, Madsen, J., held that: 

(1) department acted within its delegated authority when it adopted eligibility criteria for persons with developmental disabilities; 

(2) claimants failed to show that state law definition of "developmental disability" was preempted by federal law; 

(3) both claimants were no longer eligible for department services; 

(4) state's eligibility criteria mandating more liberal standard for children under six years old did not establish a violation of equal protection as applied; and 

(5) department was not equitably estopped from denying services.

Affirmed first case and reversed second case.
· In order for an administrative rule to have the force of law, it must be promulgated pursuant to delegated authority.
· Administrative rules adopted pursuant to a legislative grant of authority are presumed to be valid and should be upheld on judicial review if they are reasonably consistent with the statute being implemented.
· While a court may defer to an administrative agency's interpretation of an ambiguous statute that it is charged to implement, the court does not defer to an agency the power to determine the scope of its own authority.

