Arizona

Eaton v. Arizona Health Care Cost Containment System, 206 Ariz. 430, 79 P.3d 1044, Prod.Liab.Rep. (CCH) P 16,828, 413 Ariz. Adv. Rep. 13 , Ariz.App. Div. 2, Nov 26, 2003.

Medicaid recipient sought review of decision by the Health Care Cost Containment System (HCCCS) that it would not waive federal portion of Medicaid lien on recovery from settlement of products liability claim. The Superior Court, Pima County, No. C20006425, Kenneth Lee, J., affirmed. Recipient appealed. The Court of Appeals, Howard, J., held that: (1) the HCCCS director could refuse to waive the federal portion of Medicaid lien, and (2) statement by contractor's employee did not estop state from refusing to compromise the federal portion of the lien.

Affirmed.
· On appeal from a superior court's review of an administrative decision, the Court of Appeals must determine, as did the superior court, whether the administrative action was illegal, arbitrary, or capricious or involved an abuse of discretion.
· The Court of Appeals will allow an administrative decision to stand if there is any credible evidence to support it, but, because it reviews the same record, it may substitute its opinion for that of the superior court.
· When consideration of the administrative decision involves the legal interpretation of a statute, the Court of Appeals reviews de novo the decisions reached by the administrative officer and the superior court.

Connecticut

Reynolds v. Department of Public Utility Control, 48 Conn.Supp. 188, 835 A.2d 134, 30 Conn. L. Rptr. 463 , Conn.Super., Oct 11, 2001.

Former employee of a nuclear energy company filed action against the department of public utility control challenging the department's decision to refrain from taking administrative enforcement action against the company in regard to employee's whistle-blower complaint. Department moved to dismiss. The Superior Court, Judicial District of New Britain, Schuman, J., held that there was no contested case to extent the former employee sought administrative appeal of department of public utility's decision.

Motion to dismiss granted.
· A "contested case" is a proceeding in which an agency is required by statute to provide an opportunity for a hearing to determine a party's legal rights or privileges.

Florida

Mabrey v. Florida Parole Com'n, 858 So.2d 1176, 28 Fla. L. Weekly D2576 , Fla.App. 2 Dist., Nov 07, 2003.

Petitioner sought habeas corpus review of revocation of his conditional release. The Circuit Court, Polk County, sitting in its appellate capacity, denied petition. Petitioner sought certiorari review. The District Court of Appeal, Wallace, J., held that circuit court departed from requirements of the law by reweighing evidence.

Petition granted, order quashed, and case remanded.
· The district court of appeal may not review the record by certiorari to determine whether the underlying agency decision is supported by competent, substantial evidence.

Illinois

Du Page County Election Com'n v. State Bd. of Elections, 345 Ill.App.3d 200, 800 N.E.2d 1278, 279 Ill.Dec. 695 , Ill.App. 2 Dist., Dec 11, 2003.

Background: County election commission sought declaratory judgment, after State Board of Elections issued an amended certification following the withdrawal of a candidate. The Circuit Court, Du Page County, Edward R. Duncan, Jr., J., granted declaratory judgment for commission. Board appealed. 

Holding: The Appellate Court, Kapala, J., held that county elections commission was required to accept the amended certification.

Reversed.
· An agency's reasonable interpretation of an ambiguous statute, if contemporaneous, consistent, long-continued, and in concurrence with legislative acquiescence, creates a presumption of correctness that is only slightly less persuasive than a judicial construction; however, it is also true that an agency's interpretation is not binding and will be rejected if it is erroneous.
· If a statute is ambiguous, the court will accord substantial weight and deference to the interpretation of the administrative agency charged with administering the statute.

Nudell v. Forest Preserve Dist. of Cook County, 207 Ill.2d 409, 799 N.E.2d 260, 278 Ill.Dec. 542, 20 IER Cases 1552 , Ill., Oct 17, 2003.

County police officer sought review of county civil service commission's termination of his employment, arising from charges of sexual harassment and insubordination, and the commission filed a motion to dismiss. The Circuit Court, Cook County, Ellis E. Reid, J., denied the motion to dismiss. Commission appealed. The Appellate Court, 333 Ill.App.3d 518, 267 Ill.Dec. 343, 776 N.E.2d 715, vacated decision. Officer filed petition for leave to appeal. The Supreme Court, Thomas, J., held that the 35-day period for filing a complaint to review a final administrative decision begins to run on date that the agency decision sought to be reviewed is deposited in the United States mail, rather than from date that the decision is actually received, overruling Lockett v. Chicago Police Board, 133 Ill.2d 349, 140 Ill.Dec. 394, 549 N.E.2d 1266, and Carver v. Nall, 186 Ill.2d 554, 239 Ill.Dec. 567, 714 N.E.2d 486.

Affirmed.
· The 35-day period for filing a complaint under the Administrative Review Law, in order to review a final administrative decision, begins to run on date that the agency decision sought to be reviewed is deposited in the United States mail, rather than from date that the decision is actually received by the party affected by the decision; overruling Lockett v. Chicago Police Board, 133 Ill.2d 349, 140 Ill.Dec. 394, 549 N.E.2d 1266, and Carver v. Nall, 186 Ill.2d 554, 239 Ill.Dec. 567, 714 N.E.2d 486.
· The requirement that a complaint for administrative review be filed within the specified time limit is jurisdictional.
· If the mode of procedure for administrative review, as provided by law, is not strictly followed, no jurisdiction is conferred on the circuit court.
· The filing of a complaint for administrative review within the 35-day time limit is required to confer subject matter jurisdiction upon the circuit court.

Indiana


Borsuk v. Town of St. John, 800 N.E.2d 217 , Ind.App., Dec 18, 2003.

Land owners brought action for writ of certiorari, contending that town's refusal to rezone land was arbitrary, capricious, and unreasonable. The Superior Court, Lake County, Diane Kavadias Schneider, J., granted town's summary judgment motion. Land owners appealed. The Court of Appeals, Baker, J., held that: (1) affidavit by town plan commission's president which related to commission's mental processes and considerations was inadmissible; (2) engineer's affidavit was in conflict with the record and thus was inadmissible; and (3) decision to deny land owners' petition to rezone land to commercial was arbitrary and capricious.

Reversed and remanded with instructions.
· Evidence outside of a board's minutes and records that the board presumed to act in its official capacity is not competent evidence to substitute for the minutes and records of regular board action.

Maryland
B&S Marketing Enterprises, LLC v. Consumer Protection Div., 153 Md.App. 130, 835 A.2d 215, 52 UCC Rep.Serv.2d 687 , Md.App., Nov 04, 2003.

Consumer Protection Division brought Consumer Loan Law and Consumer Protection Act proceeding against businesses and their owners engaged in alleged "sale- leaseback" transactions. The ALJ found that defendants had engaged in unfair and deceptive sales practices in violation of the Consumer Protection Act but did not violate the Consumer Loan Law. In its final decision the Division found that defendants had violated both the Consumer Loan Law and the Consumer Protection Act, and defendants filed a petition for judicial review. The Circuit Court for Baltimore City, Evelyn Omega Cannon, J., affirmed, and defendants appealed. The Court of Special Appeals, Krauser, J., held that: (1) sale-leaseback transactions made by defendants were actually usurious loans; (2) evidence was sufficient to establish that defendants misrepresented the terms of their lease transactions to customers; (3) Division did not have to show customer reliance to order restitution, only that defendants had made unlicensed usurious loans; and (5) owners of businesses making the loans had acted in bad faith, for purposes of civil penalties.

Affirmed.
· In reviewing a decision of an administrative agency, Court of Special Appeals' role is precisely the same as that of the circuit court.
· In reviewing a decision of an administrative agency, Court of Special Appeals reviews only the decision of the administrative agency itself.
· In reviewing a decision of an administrative agency, Court of Special Appeals does not evaluate the findings of fact and conclusions of law made by the circuit court.
· In reviewing a decision of an administrative agency, whether the circuit court applied the wrong standard of review is of no consequence if Court of Special Appeals' own review satisfies it that the agency's decision was proper.
· To conduct a proper inquiry of an administrative agency's decision, Court of Special Appeals must be able to discern from the record the facts found, the law applied, and the relationship between the two.
· In reviewing the decision of an agency, Court of Special Appeals' role is limited to determining if there is substantial evidence in the record as a whole to support the agency's findings and conclusions, and to determine if the administrative decision is premised upon an erroneous conclusion of law.
· Substantial evidence, when reviewing a decision of an administrative agency, is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· In making determination whether substantial evidence supports an administrative agency's findings and conclusions, Court of Special Appeals must give deference not only to the agency's fact-findings, but to the drawing of inferences from the facts as well.
· In making determination whether substantial evidence supports an administrative agency's findings, Court of Special Appeals must accord deference to the agency's application of law to those factual findings, if reasonably supported by the administrative record, viewed as a whole.
· When an agency's decision is predicated solely on an error of law, no deference is appropriate and the reviewing court may substitute its judgment for that of the agency.
· If an agency's decision is not predicated solely on an error of law, Court of Special Appeals will not overturn it if a reasoning mind could reasonably have reached the conclusion reached by the agency.
· The discretion of an administrative agency to admit evidence after the hearing is arguably broader than the discretion that is generally accorded to trial judges, and when the exercise of that discretion does not violate regulations, statutes, common law principles, due process and other constitutional requirements, it is ordinarily unreviewable by the courts.
· Courts are authorized to intervene in an agency decision making process only when an agency's exercise of discretion, in an adjudicatory proceeding, is arbitrary or capricious.

Montgomery v. Eastern Correctional Inst., 377 Md. 615, 835 A.2d 169, 20 IER Cases 1019 , Md., Nov 10, 2003.

State employee, who was reassigned after filing personnel grievance against her supervisor, filed a whistleblower complaint with the Secretary of the Maryland Department of Budget and Management. The Department found no merit in employee's complaint, and employee appealed that action to the Maryland Office of Administrative Hearings (OAH). An administrative law judge (ALJ) of the OAH ruled that the information contained in employee's complaint was not a protected disclosure within the meaning of the Whistleblower Law. Employee filed a petition for judicial review of the ALJ's decision. The Circuit Court, Somerset County, Daniel M. Long, J., affirmed the ALJ, and employee appealed. The Court of Special Appeals affirmed, and certiorari was granted. The Court of Appeals, Harrell, J., held that employee who filed grievance about behavior of supervisor, complaining that he had created hostile work environment that was detrimental to her career, did not make "protected disclosure" under Whistleblower Law.

Affirmed.
· Appellate court's role in reviewing an administrative agency adjudicatory decision is narrow and is limited to determining if there is substantial evidence in the record as a whole to support the agency's findings and conclusions, and to determine if the administrative decision is premised upon an erroneous conclusion of law.
· Even with regard to some legal issues, a degree of deference should often be accorded the position of the administrative agency.
· Court ordinarily gives considerable weight to the administrative agency's interpretation and application of the statute that the agency administers.
· Expertise of the agency in its own field of endeavor is entitled to judicial respect.

Solomon v. State Bd. of Physician Quality Assur., 155 Md.App. 687, 845 A.2d 47 , Md.App., Dec 19, 2003.

Background: Physician sought judicial review of Board of Physician Quality Assurance's revocation of her medical license based on failure to cooperate with lawful investigation. The Circuit Court, Baltimore County, John O. Hennegan, affirmed. Physician appealed. 

Holdings: The Court of Special Appeals, Barbera, J., held that: 

(1) Confidentiality of Medical Records Act (CMRA) did not excuse physician from complying with Board's subpoena for patients' records, in connection with re-review of physician's practice after Board had closed patient's disciplinary complaint without filing formal charges; 

(2) the subpoena was not overly broad; 

(3) alleged physician-patient privilege did not preclude physician from complying with subpoena; and 

(4) revocation of medical license was appropriate disciplinary sanction.

Affirmed.
· The reviewing court is limited to determining if there is substantial evidence in the record as a whole to support the agency's findings of fact and conclusions of law, and to determining if the administrative decision is premised upon an erroneous conclusion of law.
· The expertise of the agency in its own field should be respected by the reviewing courts; therefore, an administrative agency's interpretation and application of the statute which the agency administers should ordinarily be given considerable weight by reviewing courts.
· When reviewing the agency's legal conclusions, the court must determine whether the agency interpreted and applied the correct principles of law governing the case, and no deference is given to a decision based solely on an error of law.
· In an administrative appeal, it makes no difference whether the Circuit Court judge applied the correct standard for review, because the role of the Court of Special Appeals in reviewing the decision of an administrative agency is precisely the same as that of the Circuit Court, and the Court of Special Appeals does not evaluate the findings of fact and conclusions of law made by the Circuit Court and instead reviews the administrative decision itself.
· The court does not disturb an administrative law judge's (ALJ) exclusion of evidence as incompetent, irrelevant, immaterial, or unduly repetitious, absent an abuse of the ALJ's discretion.

Town of Easton v. Public Service Com'n of Maryland, 379 Md. 21, 838 A.2d 1225 , Md., Dec 19, 2003.

Background: Town petitioned for judicial review of Public Service Commission order which found that electric company was legally authorized to continue to provide electrical service to portion of land which town had annexed. The Circuit Court, Talbot County, William S. Horne, J., affirmed the order. Town appealed. Prior to consideration by the Court of Special Appeals, the Court of Appeals issued writ of certiorari. 

Holdings: The Court of Appeals, Cathell, J., held that: 

(1) evidence was sufficient to support finding that public interest did not require transfer of electrical service from electric company to town; 

(2) electric company did not need consent of town to continue to provide service to area; 

(3) electric company did not require town's consent to continue to maintain and operate electrical lines in area annexed by town; 

(4) decision did not wrongfully deprived residents of annexed area of an equal protection right to receive their electrical service from town; and 

(5) decision was rationally related to legitimate interest in providing reliable electric service to the public.

Affirmed.
· Public Service Commission's decision in maintaining electric company's service area in relation to land annexed by town did not wrongfully deprived residents of annexed area of an equal protection right to receive their electrical service from town, even if town charged lower rate; Commission was charged with determining interest of public as a whole, not just residents of annexed area, and there was no showing that company's rates were unjust or unreasonable.
Minnesota

Alliance for Metropolitan Stability v. Metropolitan Council, 671 N.W.2d 905 , Minn.App., Dec 09, 2003.

Affordable housing advocacy organizations brought declaratory judgment action against metropolitan planning board, seeking determination that board violated the Metropolitan Land Use Planning Act (MLUPA) by providing cities with guidelines for complying with MLUPA that understated cities' planning obligations. The District Court, Ramsey County, Paulette K. Flynn, J., granted summary judgment to board, based on lack of standing and lack of a right of action by organizations. Organizations appealed. The Court of Appeals, Halbrooks, J., held that: (1) organizations had standing to maintain action; (2) organizations did not have an express, an implied, nor a common-law right to judicial review of board's action; (3) board's using negotiated affordable housing "goals" rather than actual "need" in adopting guidelines was reasonable; (4) implicit denial of organizations' motion for continuance for additional discovery was not an abuse of discretion; and (5) it was reasonable for board to react to new Livable Communities Act (LCA) and to enhance its affordable housing guidelines.

Affirmed in part and reversed in part.
· There is a presumption that persons injured may seek judicial review of administrative agency decisions absent statutory language to the contrary.
· While legislative silence is evidence that the legislature did not intend to override the presumption in favor of judicial review of an administrative agency decision, the presumption favoring judicial review is overcome, whenever the legislative intent to preclude judicial review is fairly discernible in the statutory scheme.
· An administrative agency action is subject to review as to whether the action was not mistaken as to the applicable law, as well as to whether the agency acted arbitrarily, oppressively, or unreasonably.
Johnson v. Commissioner of Health, 671 N.W.2d 921 , Minn.App., Dec 09, 2003.
Adult-daily-living-services attendant asked state Department of Health to set aside her disqualification from providing direct contact services in her job, which occurred as result of attendant's conviction for assault. Department refused. Employee appealed. The Court of Appeal, Harten, J., held that: (1) relevant date, when considering recency of event as factor to deny reconsideration of disqualification, was date of incident, not date of judicial disposition, and (2) Department was required to consider eight statutory factors, and indicate that factors had been considered, before refusing to reconsider disqualification.

Reversed and remanded.
· The Court of Appeal may reverse an administrative decision if it was unsupported by substantial evidence or arbitrary and capricious.
· The Court of Appeals reviews de novo errors of law that arise when an agency decision is based on the meaning of words in a statute.

Northwest Airlines, Inc. v. Metropolitan Airports Com'n, 672 N.W.2d 379 , Minn.App., Dec 16, 2003.

Airline brought action against airport authority for declaration that rate- setting ordinance exceeded authority's powers. The District Court, Ramsey, County, William H. Leary, III, J., entered judgment for airport authority. Airline appealed. The Court of Appeals, Randall, J., held that airline was required to exhaust administrative remedies.

Affirmed.
· Courts generally require that before judicial review of administrative proceedings will be permitted, the appropriate channels of administrative appeal must be followed.
· Courts require exhaustion of administrative remedies to protect the autonomy of administrative agencies and to promote judicial efficiency.
· The record produced during the administrative process facilitates judicial review and may also reduce the need to resort to judicial review; but, exhaustion of administrative remedies need not be pursued if it would be futile to do so.
· A constitutional challenge is a controversy that requires judicial interpretation, thereby precluding the need to exhaust administrative remedies.

Mississippi


Citizens Ass'n for Responsible Development, Inc. v. Conrad Yelvington Distributors, Inc.,

859 So.2d 361 , Miss., Nov 06, 2003.

Citizens group appealed decision of the Circuit Court, Harrison County, Jerry O. Terry, Sr., J., affirming actions of county board of supervisors and its governmental subdivision, county development commission, authorizing sale of county property for use as an aggregate distribution plant. The Supreme Court, Graves, J., held that: (1) decision to sell property did not violate land use provisions of ordinance creating industrial park; (2) board and commission adequately considered complaints and concerns of citizens group; and (3) group failed to prove that payment of $283,117.50 for site in industrial park was inadequate.

Affirmed.

· In reviewing an administrative agency's findings of fact, courts are limited by the arbitrary and capricious standard of review; an action is "arbitrary or capricious" if the agency entirely failed to consider an important aspect of the problem, or offered an explanation for its decision that runs counter to the evidence before the agency or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.
· There is a rebuttable presumption in favor of the agency's decision, and the burden of proving to the contrary is on the challenging party; therefore, an agency's decision will not be disturbed on appeal absent a finding that it was not supported by substantial evidence, was arbitrary or capricious, was beyond the power of the administrative agency to make, or violated some statutory or constitutional right of the complaining party.
· The reviewing court is concerned only with the reasonableness of the administrative order, not its correctness.

Mississippi Dept. of Marine Resources v. Brown, 2003 WL 22952806 , Miss.App., Dec 16, 2003.

Background: Land owners appealed Commission on Marine Resources decision denying application to fill approximately 1.64 acres of tidally-influenced marsh and construct long pier addition and parking lot. The Chancery Court, Jackson County, Glenn Barlow, J., reversed the decision. Department of Marine Resources appealed. 

Holdings: The Court of Appeals, Lee, J., held that: 

(1) evidence was insufficient to support Commission decision denying land owners' application; 

(2) public policy considerations supported grant of application; 

(3) decision was arbitrary and capricious; and 

(4) Department only had jurisdiction to review part of land owners' project.

Affirmed.
· If an administrative agency's decision is not based on substantial evidence, it necessarily follows that the decision is arbitrary and capricious.
· An administrative agency's decision is "arbitrary" when it is not done according to reason and judgment, but depending on the will alone.
· An administrative agency's action is "capricious" if done without reason, in a whimsical manner, implying either a lack of understanding of or disregard for the surrounding facts and settled controlling principles.

North Dakota


Elshaug v. Workforce Safety and Ins., 671 N.W.2d 784, 2003 ND 177 , N.D., Nov 18, 2003.

Workers' compensation claimant appealed from a decision by Workforce Safety and Insurance (WSI) denying her claim for further disability benefits arising out of claimant's alleged sensitivity to chemicals used in workplace. The District Court reversed WSI's orders denying benefits and ordered WSI to award benefits. On appeal, the Supreme Court, 607 N.W.2d 568, affirmed in part, reversed in part, and remanded with directions. On remand, after hearing additional evidence, WSI again denied the claim. Claimant appealed. The District Court, McIntosh County, South Central Judicial District, Benny A. Graff, J., ordered WSI to recognize the compensability of claimant's medical condition and provide benefits. WSI appealed. The Supreme Court, VandeWalle, C.J., held that sufficient evidence supported WSI's conclusion that claimant failed to prove that her condition was fairly traceable to her employment.

Reversed and remanded with directions.
· On appeal from a district court's review of an administrative agency's decision, Supreme Court reviews the agency decision.
· A district court's analysis upon reviewing an administrative agency's decision is entitled to respect if its reasoning is sound, because the legislatively- mandated district court review of the agency cannot be ineffectual.
· Supreme Court exercises restraint in deciding whether an administrative agency's findings of fact are supported by a preponderance of the evidence, and it does not make independent findings or substitute its judgment for that of the agency.
· When reviewing an administrative agency's findings of fact, Supreme Court decides only whether a reasoning mind reasonably could have decided the agency's findings were proven by the weight of the evidence from the entire record.
· Questions of law, including the interpretation of a statute, are fully reviewable on appeal from an administrative decision.
Hanson v. Director, North Dakota Dept. of Transp., 671 N.W.2d 780, 2003 ND 175 , N.D., Nov 17, 2003.

After defendant was arrested for driving under the influence of alcohol (DUI), her driving privileges were suspended at an administrative hearing and she appealed. The District Court, Burleigh County, South Central Judicial District, Bruce B. Haskell, J., affirmed. Defendant appealed. The Supreme Court, Sandstrom, J., held that police officer has a reasonable, articulable suspicion to justify an investigatory stop of defendant's vehicle.

Affirmed.
· On appeal, the Supreme Court gives deference to the administrative agency's findings and will not make independent findings or substitute its judgment for that of the agency; it instead determines only whether a reasoning mind reasonably could have concluded the findings were supported by the weight of the evidence from the entire record.
· Supreme Court review of administrative rulings defers to the hearing officer's opportunity to hear the witnesses testimony and to judge their credibility.
· Although Supreme Court review is limited to the record before the administrative agency, the district court's analysis is entitled to respect if its reasoning is sound.


Paul v. Workforce Safety and Ins., 671 N.W.2d 795, 2003 ND 188 , N.D., Dec 02, 2003.

Workers' compensation claimant appealed from a judgment of the District Court of Morton County, South Central Judicial District, Bruce A. Romanick, J., affirming Workforce Safety and Insurance (WSI) decision approving vocational rehabilitation plan and denying further disability and vocational rehabilitation benefits. The Supreme Court reversed and remanded, 2002 ND 96, 644 N.W.2d 884. Thereafter, ALJ reconsidered and recommended discontinuation of disability benefits and adoption of rehabilitation plan. The WSI adopted the recommendation. Claimant appealed, and the District Court, Bruce B. Haskell, J., affirmed WSI decision. Claimant appealed. The Supreme Court, Neumann, J., held that: (1) WSI was not required on remand to invalidate initial rehabilitation plan and develop new one following new evidentiary hearing, but, rather, was only required to make decision based upon evidence and not upon an erroneous presumption, and (2) evidence was sufficient to support finding that rehabilitation plan was appropriate.

Affirmed.
· On appeal from the district court ruling on an administrative agency decision, the Supreme Court reviews the decision of the administrative agency, rather than that of the district court, although the district court's analysis is entitled to respect.
· On appeal from the district court ruling on an administrative agency decision, the Supreme Court exercises restraint in deciding whether the agency's findings of fact are supported by a preponderance of the evidence, and does not make independent findings or substitute its judgment for that of the agency.
· On appeal from the district court ruling on an administrative agency decision, the Supreme Court decides only whether a reasoning mind reasonably could have decided the agency's findings were proven by the weight of the evidence from the entire record.
· Questions of law, including the interpretation of a statute, are fully reviewable on appeal from an administrative decision.

Ohio

Gaydeski v. Ohio Liquor Control Comm., 155 Ohio App.3d 349, 801 N.E.2d 487, 2003-Ohio-6190 , Ohio App. 10 Dist., Nov 20, 2003.

Background: Liquor permit holder appealed from order of the Liquor Control Commission revoking liquor licenses. The Franklin County Court of Common Pleas, No. 02CVF-10-11864, affirmed. Permit holder appealed. 

Holdings: The Court of Appeals, Klatt, J., held that: 

(1) liquor control agents were authorized to conduct warrantless search of bar; 

(2) permit holder's failure to open door was sufficient to support finding that he obstructed investigation; and 

(3) agent's testimony that permit holder knocked drink out of her hand supported obstruction finding.

Affirmed.
· In an administrative appeal by a party adversely affected, trial court reviews administrative order to determine whether it is supported by reliable, probative, and substantial evidence and is in accordance with law.
· Weight to be given evidence and the credibility of witnesses are issues for the administrative body as the trier of fact.
· Common pleas court must give due deference to the determination of the administrative body when the evidence before the court consists of conflicting testimony.

South Carolina


Livingston v. Town of Mt. Pleasant, 356 S.C. 354, 588 S.E.2d 630 , S.C.App., Oct 27, 2003.

Taxpayer brought action challenging town's imposition of special assessment on parcel of property to fund widening and improvement of road. The Circuit Court, Charleston County, Deadra L. Jefferson, J., found for town, and taxpayer appealed. The Court of Appeals, Goolsby, J., held that: (1) town was entitled to impose special assessment on adjoining parcel of property to fund widening and improvement of road; (2) town did not act improperly in choosing to use area method of apportionment.

Affirmed.
· Appeals from administrative bodies are governed by the Administrative Procedures Act (APA), which provides the reviewing court must affirm the agency's decision if it is supported by substantial evidence; further, the court may not substitute its judgment for that of the agency upon questions as to which there is room for a difference of intelligent opinion.
· For purposes of appeal from administrative bodies, "substantial evidence" is not a mere scintilla of evidence, but evidence which, considering the record as a whole, would allow reasonable minds to reach the conclusion the agency reached.

South Dakota


City of Frederick v. Schlosser, 673 N.W.2d 283, 2003 SD 145 , S.D., Dec 17, 2003.

Background: Employer sought review of administrative law judge's (ALJ's) determination that portion of claimant's unemployment benefits were chargeable to employer as concurrent employer. The Circuit Court, Fifth Judicial Circuit, Brown County, Larry H. Lovrien, J., affirmed, and city appealed. 

Holdings: The Supreme Court, Konenkamp, J., held that: 

(1) claimant's duties of mowing grass and flushing fire hydrants did not constitute "on-call employment," for purpose of determining whether employer could be charged with unemployment benefits as continuing employer based on such duties, and 

(2) claimant's duties of fixing clogged sewer line and water main break constituted "on-call employment," and thus, employer could be charged with unemployment benefits as continuing employer based on such duties.

Reversed and remanded.
· Supreme Court gives no deference to legal conclusions rendered by either administrative law judge (ALJ) or circuit court.
· In administrative proceeding, interpretation of statutes and administrative rules present question of law, and thus, they are fully reviewable by Supreme Court.
Virginia

Virginia Imports Ltd. v. Kirin Brewery of America, LLC, 41 Va.App. 806, 589 S.E.2d 470 , Va.App., Dec 16, 2003.

Brewery and its former wholesale distributor appealed decision of the Alcoholic Beverage Control Board (ABC Board) that brewery violated the Beer Franchise Act, by terminating its distributorship agreement. The Circuit Court, Fairfax County, Jane Marum Roush, J., reversed ABC Board's decision, and distributor appealed. The Court of Appeals, Jean Harrison Clements, J., held that: (1) ABC Board had jurisdiction to hear and decide parties' dispute regarding distributorship agreement; (2) ABC Board failed to comply with the mandatory directive of Franchise Act by focusing solely on issue of continuing presence of stale beer in retail stores; (3) circuit court should have suspended ABC Board's decision and remanded matter to Board for additional factual determinations; and (4) record lacked substantial evidence to support finding that brewery acted in bad faith.

Affirmed in part, reversed in part, and remanded.
· Under the substantial evidence standard, a reviewing court may reject an administrative agency's findings of fact only if, considering the record as a whole, a reasonable mind would necessarily come to a different conclusion.
· "Substantial evidence," for purposes of the substantial evidence standard of review for an administrative agency's findings of fact, refers to such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· Under the substantial evidence standard, a reviewing court must review the facts in the light most favorable to sustaining the administrative agency's action.
· Even though an administrative agency's findings of fact may be supported by substantial evidence in the record, its decision may be subject to reversal because the agency failed to observe required procedures or to comply with statutory authority; thus, where the legal issues require a determination by the reviewing court whether an agency has failed to comply with statutory authority or failed to observe required procedures, less deference is required and the reviewing courts should not abdicate their judicial function and merely rubber-stamp an agency determination.
· Although decisions by administrative agencies regarding matters within their specialized competence are entitled to special weight in the courts, when the question involves an issue of statutory interpretation, little deference is required to be accorded the agency decision because the issue falls outside the agency's specialized competence.
· Courts are required, in reviewing an administrative agency decision, to consider the purposes of the basic law under which the agency acted.
· A reviewing court may not use its review of an administrative agency's compliance with statutory authority to impose its judgment on factual issues that are to be decided by the agency.
· If a court finds that an administrative agency has failed to comply with statutory authority, the court shall suspend or set the decision aside and remand the matter to the agency.

Wisconsin

G & G Trucking, Inc. v. Wisconsin Dept. of Revenue, 267 Wis.2d 847, 672 N.W.2d 80, 2003 WI App 228 , Wis.App., Oct 09, 2003.

Lessor of aircraft filed petition for judicial review of decision of the Tax Appeals Commission affirming the Department of Revenue's sales and use tax assessment on the aircraft. The Circuit Court, Dane County, John C. Albert, J., affirmed. Lessor appealed. The Court of Appeals, Dykman, J., held that lessor's charters of its aircraft constituted a taxable "use" for purposes of the excise tax statute.

Affirmed.
· The Court of Appeals is not bound by an administrative agency's legal conclusions.
· The Court of Appeals generally accords one of three levels of deference to an agency's legal conclusions: great weight, due weight, or de novo review.

Wyoming

Worker's Compensation Claim of Iverson v. Frost Const., 81 P.3d 190, 2003 WY 162 , Wyo., Dec 16, 2003.

Workers' compensation claimant sought judicial review of hearing examiner's decision that claim for benefits was untimely. The District Court, Hot Springs County, Gary P. Hartman, J., upheld denial of benefits. Claimant appealed. The Supreme Court, Golden, J., held that: (1) substantial evidence existed to support hearing examiner's finding that claimant had been injured in work-related accident involving impact between claimant's truck and road grader; (2) hearing examiner was not entitled to reject claimant's version that he did not begin to experience leg pain until after second alleged incident at work; and (3) date of compensable injury was date it became apparent to claimant that his work-related injury had resulted in compensable disability.

Reversed and remanded with directions.
· Substantial-evidence test is appropriate standard of review in appeals from Wyoming Administrative Procedures Act contested case proceedings when factual findings are involved and both parties submit evidence.
· For purposes of substantial-evidence standard for reviewing agency's findings of fact, "substantial evidence" is relevant evidence which reasonable mind might accept in support of agency's conclusions.
· When only the party with burden of proof submits evidence in contested case proceeding and that party does not ultimately prevail, arbitrary or capricious standard governs judicial review of that agency decision.
· Even if factual findings are found to be supported by substantial evidence, ultimate agency decision may be found to be arbitrary or capricious for other reasons.

