California

Burlington Northern and Sante Fe Ry. Co. v. Public Utilities Com'n, 112 Cal.App.4th 881, 5 Cal.Rptr.3d 503, 3 Cal. Daily Op. Serv. 9224, 2003 Daily Journal D.A.R. 11,584 , Cal.App. 3 Dist., Oct 21, 2003.

Background: On report by union, the California Public Utilities Commission (PUC), No. I9906005, entered decision that two railroad companies were violating statute requiring service as a brakeman before an employee became a conductor. Companies petitioned for writ of review. 

Holdings: The Court of Appeal, Nicholson, J., held that:

(1) PUC's choosing between inconsistent statutes did not violate separation of powers doctrine, and

(2) PUC's enforcement of statute violated Anti-Featherbedding Law.

Annulled and remanded.
· State constitutional provision prohibiting administrative agencies from refusing to enforce a statute on the ground it is unconstitutional does not prohibit an agency from refusing to enforce a statute on the ground that it is inconsistent with another statute; provision only restricts agency's use of the Constitution and federal law as justification for refusing to enforce a statute.
· Decision by California Public Utility Commission (PUC) to choose between two inconsistent statutes, both of which agency is required to enforce, does not violate separation of powers doctrine; decision does not impair inherent function of judicial branch, and the decisions of the PUC in choosing between inconsistent statutes are reviewable in the Supreme Court and Court of Appeal.
· The purpose of the separation of powers doctrine is to prevent one governmental branch from arrogating to itself the core functions of another branch.
· Court of Appeal commonly accords deference to an administrative agency on interpretation of statutes concerning subjects within the agency's domain.
· When a later statute supersedes or substantially modifies an earlier law but without expressly referring to it, the earlier law is repealed or partially repealed by implication.

Pacific Gas and Electric Co. v. State Dept. of Water Resources, 112 Cal.App.4th 477, 5 Cal.Rptr.3d 283, 3 Cal. Daily Op. Serv. 8886, 2003 Daily Journal D.A.R. 11,169 , Cal.App. 3 Dist., Oct 02, 2003.

Background: Utility company filed mandate petition, challenging "revenue requirement" submitted by Department of Water Resources (DWR) to Public Utilities Commission (PUC) to recover costs incurred by DWR in purchasing electrical power during statewide energy crisis. The Superior Court, Sacramento County, No. 01CS01200, Morrison C. England, Jr., J., granted petition in part. DWR appealed. 

Holdings: The Court of Appeal, Sims, J., held that:

(1) statutes imposed affirmative obligation on DWR to determine whether revenue requirement was just and reasonable; but

(2) public hearing was not required; and

(3) Administrative Procedure Act (APA) procedures were not required.

Affirmed in part and reversed in part.
· The standard for judicial review of agency interpretation of a statute, where the agency is charged with enforcing the statute, is the independent judgment of the court, which gives deference to the determination of the agency appropriate to the circumstances of the agency action.
· Administrative action may be quasi-legislative, even though it involves fact- finding.
· Administrative Procedure Act (APA) section providing that APA procedures are applicable to the exercise of any "quasi-legislative power" speaks of such power only in the context of administrative regulations.
· In order to carry out its objectives of advancing meaningful public participation in the adoption of administrative regulations by state agencies and creating an administrative record assuring effective judicial review, the Administrative Procedure Act (APA) (1) establishes basic minimum procedural requirements for the adoption, amendment or repeal of administrative regulations, which give interested parties an opportunity to present statements and arguments at the time and place specified in the notice and calls upon the agency to consider all relevant matter presented to it, and (2) provides that any interested person may obtain a judicial declaration as to the validity of any regulation by bringing an action for declaratory relief in the superior court.
· In order for an agency regulation to be subject to the Administrative Procedure Act (APA), the agency must have intended its rule to apply generally, rather than in a specific case; the rule need not, however, apply universally, but is considered to have general application so long as it declares how a certain class of cases will be decided.
· In order for an agency regulation to be subject to the Administrative Procedure Act (APA), the regulation must implement, interpret, or make specific the law enforced or administered by the agency, or govern the agency's procedure.

Sheyko v. Saenz, 112 Cal.App.4th 675, 5 Cal.Rptr.3d 350, 3 Cal. Daily Op. Serv. 9047, 2003 Daily Journal D.A.R. 11,361 , Cal.App. 3 Dist., Oct 09, 2003.

Background: Plaintiffs filed petition for writ of mandate, challenging regulations issued by Department of Social Services to implement Statewide Fingerprint Imaging System (SFIS), which was mandated by Legislature to reduce welfare fraud. The Superior Court, Sacramento County, No. 00CS01130, Ronald B. Robie, J., granted petition in part. Department appealed, and plaintiffs cross-appealed. 

Holdings: The Court of Appeal, Morrison, J., held that:

(1) it was up to Legislature, not judiciary, to determine effectiveness of SFIS;

(2) SFIS did not impair welfare recipients' right to privacy or religious freedom;

(3) finger imaging as eligibility requirement did not undermine Department's duty to maximize aid to eligible recipients;

(4) word "applicant" in SFIS referred not only to person who applied for aid on his or her own behalf, but also to person who applied for aid on behalf of another;

(5) Department regulations requiring facial photographs of applicants, and providing for entire case ineligibility based on noncompliance by one member of filing unit, did not exceed Department's statutory authority;

(6) regulation providing ineligibility for "failure" to comply did not exceed statutory authority to deny benefits to person who "refuses" to comply; and

(7) requirements of SFIS did not have impermissible retroactive effect on persons who applied for welfare benefits prior to effective date of statute.

Reversed with directions.
· Whether a statute supports agency regulations effectuating the statute is a question of law, reviewed de novo on appeal.
· A party who challenges the validity of regulations adopted by an agency to effectuate a statute has the burden of showing that the regulations are invalid.
· Because of an agency's expertise, its view of a statute or regulation it enforces is entitled to great weight unless clearly erroneous or unauthorized.
· Where the Legislature sets policy and fixes standards by statute, the pertinent agency may fill up the details via regulations.
· A regulation may interpret or make specific a statutory scheme, but it cannot impede the force of the statute.
· Court of Appeal does not defer to state agency about whether its regulations lie within the scope of authority delegated by statute.
· Federal approval of state regulations does not make the regulations valid under the state law, i.e., consistent with the state enabling statutes.
· Absent some clear expression by the Legislature that its enactments are intended to have retroactive effect, courts do not generally assume retroactivity.

Turlock Joint Elementary School Dist. v. Public Employment Relations Bd., 112 Cal.App.4th 522, 5 Cal.Rptr.3d 308, 173 L.R.R.M. (BNA) 2467, 181 Ed. Law Rep. 707, 3 Cal. Daily Op. Serv. 8953, 2003 Daily Journal D.A.R. 11,226 , Cal.App. 5 Dist., Oct 03, 2003.
Background: School district petitioned for writ of mandate, challenging decision of Public Employees Relations Board (PERB) that school district could not prohibit elementary school teachers from wearing union buttons in classroom. 

Holding: The Court of Appeal, Wiseman, J., held that wearing union buttons in classroom constituted political activity subject to restriction by school district.

Writ of mandate issued.
· A reviewing court's relationship to an administrative agency is generally one of deference, and its findings are conclusive with respect to questions of fact, including ultimate facts, if supported by substantial evidence on the record considered as a whole.
· When issues of law arise outside the Educational Employment Relations Act (EERA), and correspondingly outside the area of Public Employment Relations Board's (PERB) expertise, courts need not defer to PERB's interpretation.

Connecticut

Board of Educ. of City of Norwalk v. Commission on Human Rights and Opportunities, 266 Conn. 492, 832 A.2d 660, 92 Fair Empl.Prac.Cas. (BNA) 1393, 181 Ed. Law Rep. 655 , Conn., Oct 28, 2003.

City board of education appealed from decision of the Superior Court, Judicial District of New Britain, Cohn, J., dismissing board's appeal from the decision of the Commission on Human Rights and Opportunities finding that board had discriminated against teacher on the basis of race, color and age. The Supreme Court, Zarella, J., held that African-American teacher who was not selected for the assistant principal position established claim against board of education for race and color discrimination.

Affirmed.
· Reviewing court shall affirm the decision of the agency unless the court finds that substantial rights of the person appealing have been prejudiced because the administrative findings, inferences, conclusions, or decisions are clearly erroneous in view of the reliable, probative, and substantial evidence on the whole record.
· With regard to questions of fact, it is neither the function of the trial court nor of appellate court to retry the case or to substitute its judgment for that of the administrative agency.
· An agency's factual determination must be sustained if it is reasonably supported by substantial evidence in the record taken as a whole, and substantial evidence exists if the administrative record affords a substantial basis of fact from which the fact in issue can be reasonably inferred.
· Substantial evidence standard for reviewing agency decisions is highly deferential and permits less judicial scrutiny than a clearly erroneous or weight of the evidence standard of review, and burden is on appellant to demonstrate that the agency's factual conclusions were not supported by the weight of substantial evidence on the whole record.

D.C.

George Washington University v. District of Columbia Bd. of Adjustment, 831 A.2d 921, 181 Ed. Law Rep. 179 , D.C., Sep 11, 2003.

University petitioned for review of a decision of the Board of Zoning Adjustment (BZA) imposing conditions on campus plan for student housing. The Court of Appeals, Schwelb, J., held that: (1) the Human Rights Act applied, but was not violated by the conditions regarding student housing; (2) condition concerning on-campus buildings, if any provision in the conditions on approval of campus plan was declared invalid, was invalid as chilling university's exercise of its fundamental right to seek judicial redress; (3) requiring university to obtain approximately 1500 beds on campus or outside of adjacent neighborhoods in a relatively brief period of time was invalid; and (4) the BZA could require university to make 5600 beds and a bed for each student above 8000 available on campus by 2006 and could impose a moratorium on non- residential development on university campus if the university failed to provide additional on-campus beds as required.

Affirmed in part, vacated in part, and remanded.
· "Substantial evidence" is relevant evidence which a reasonable trier of fact would find adequate to support a conclusion.
· On appeal of an agency decision, the Court of Appeals must determine whether (1) the agency made a finding of fact on each material contested issue of fact; (2) substantial evidence in the record supports each finding; and (3) the conclusions of law follow rationally from the findings.
· Although the Court of Appeals accords weight to the agency's construction of the statutes which it administers, the ultimate responsibility for deciding questions of law is assigned to the Court.
· If the conflict between statutes is irreconcilable, the more specific statute governs the more general one, and the later supersedes the earlier.

Lincoln Hockey, LLC v. District of Columbia Dept. of Employment Services, 831 A.2d 913 , D.C., Sep 11, 2003.

Hockey club and its insurance carrier appealed decision of the Department of Employment Services awarding workers' compensation benefits to claimant, who was a professional hockey player. The Court of Appeals, Steadman, J., held that Department of Employment Services' decision awarding workers' compensation benefits to claimant did not flow rationally from the facts and was not supported by substantial evidence.

Vacated and remanded.
· When reviewing an agency decision on appeal, appellate court inquires: (1) whether the agency has made a finding of fact on each material contested issue of fact; (2) whether substantial evidence of record supports each finding; and (3) whether conclusions legally sufficient to support the decision flow rationally from the findings.
· The proper judge of credibility is the hearing examiner and an appellate court cannot substitute its judgment as to credibility for that of the hearing examiner.

Zhang v. District of Columbia Dept. of Consumer and Regulatory Affairs, --- A.2d ----, 2003 WL 22410647 , D.C., Oct 23, 2003.

Foreign trained engineer sought review of decision of the Department of Consumer and Regulatory Affairs which denied engineer's application for licensure without an examination. The Court of Appeals, Belson, Senior Judge, held that Board of Registration for Professional Engineers was required to consider foreign trained engineer's numerous achievements and accomplishments in China in determining whether engineer could be licensed without examination.

Remanded.
· Court of Appeal's review of administrative orders is two-fold: (1) it reviews the factual findings of the agency to determine if there is substantial evidence to support them, and (2) it conducts a de novo review of an agency's legal conclusions.
· If, after examining the record as a whole, Court of Appeals concludes that the agency's findings are supported by substantial evidence, it must accept those findings even though the record could support a contrary finding.
· Court of Appeals generally accords great deference to the agency's interpretation of its own regulations, so long as that interpretation is reasonable and consistent with the statutory language, and it leaves an agency's decision undisturbed if it flows rationally from findings of fact that are supported by substantial evidence in the record.

Florida

Smull v. Town of Jupiter, 854 So.2d 780, 28 Fla. L. Weekly D2064 , Fla.App. 4 Dist., Sep 03, 2003.

After town council had approved applicant's request for building permit, council voted to reconsider approval. Applicant sought writ of prohibition to prevent town council from reconsidering its approval. Council moved for summary judgment. The Circuit Court, Fifteenth Judicial Circuit, Palm Beach County, Timothy P. McCarthy, J., granted council's motion. Applicant appealed. The District Court of Appeal, Warner, J., held that: (1) council possessed inherent power to reconsider its grant; (2) appellate procedure rule, rather than town code rule, controlled procedure to invoke review jurisdiction of circuit court; and (3) as no writing had been filed with town clerk, time for invoking review jurisdiction of circuit court had not started to run.

Affirmed.
· Administrative agencies have inherent or implied power, comparable to that possessed by courts, to rehear or reopen a cause and reconsider its action or determination therein, where the proceeding is in essence a judicial one; this power generally must be exercised before an appeal from the original order of the administrative body has been lodged or before such order has become final by lapse of time without a timely appeal.

Georgia

Douglas Asphalt Co. v. Georgia Public Service Com'n, --- S.E.2d ----, 2003 WL 22401446, 3 FCDR 3178 , Ga.App., Oct 22, 2003.

Asphalt company sought review of Public Service Commission's imposition of a $10,000 fine after company cut a telephone fiber optic cable during a construction project. Commission moved to dismiss company's petition for judicial review. The trial court denied Commission's motion, but affirmed the fine. On cross-appeals, the Court of Appeals, Barnes, J., held that: (1) company's service by mail on Commission was proper, and (2) evidence was sufficient to support imposition of a fine on company.

Affirmed.
· On review of an agency decision, the Court of Appeals' duty is not to review whether the record supports the superior court's decision but whether the record supports the final decision of the administrative agency.
· In reviewing an agency decision, the superior courts cannot substitute their judgment for that of the hearing officer as to the weight of the evidence on questions of fact.

Illinois

Lehmann v. Department of Children and Family Services, 342 Ill.App.3d 1069, 796 N.E.2d 1165, 277 Ill.Dec. 799 , Ill.App. 1 Dist., Sep 09, 2003.

Foster parents sought judicial review of Department of Children and Family Services' (DCFS) refusal to expunge child abuse allegations against them. The Circuit Court, Cook County, Nancy J. Arnold, J., entered judgment for foster parents. DCFS appealed. The Appellate Court, Cahill, J., held that: (1) procedural delays in administrative appeals process regarding the expungement of a child abuse finding did not deprive foster parents of their due process rights, and (2) sufficient evidence supported finding that child abuse allegations against foster parents should not be expunged.

Reversed.
· On appeal from a circuit court's judgment, the appellate court will review the administrative agency's decision and not that of the circuit court.
· The appellate court's review of an administrative agency's decision extends to all questions of law and fact presented by the entire record.
· The appellate court will regard an administrative agency's findings and conclusions on questions of fact as prima facie true and correct.
· A reviewing court does not reweigh the evidence or substitute its judgment for that of the administrative agency, but only ascertains whether the findings of fact are against the manifest weight of the evidence and the opposite conclusion is clearly evident.
· An administrative agency's findings on questions of law are reviewed under the less deferential de novo standard.
· Failure to raise an issue before an administrative body--even a question of constitutional due process rights--waives the issue for review.
· The waiver rule specifically requires first raising an issue before the administrative tribunal rendering a decision from which an appeal is taken to the courts.
· Issues not placed before the administrative agency will not be considered for the first time on administrative review.
· Due process requirements apply to administrative proceedings.
· The time frames established for the administrative hearing are directory, not mandatory.
· Due process requires that an administrative hearing be held at a meaningful time, not within a particular time frame.
Indiana

Zeller Elevator Co. v. Slygh, 796 N.E.2d 1198 , Ind.App., Oct 09, 2003.

Former employees filed complaint with the Indiana Civil Rights Commission (ICRC), alleging that they were subjected to sexual harassment and that they were forced to leave employment due to that harassment. Following a hearing, Robert D. Lange, Administrative Law Judge (ALJ), proposed conclusion that former employer's actions did not constitute unlawful sexual harassment. Former employees filed objection. The ICRC entered order remanding to ALJ with instructions. On remand, the ALJ revised proposed findings and conclusions, and ICRC adopted ALJ's proposed order finding that former employer sexually harassed former employees. Former employer appealed. The Court of Appeals, Sharpnack, J., held that: (1) Administrative Orders and Procedures Act (AOPA) did not require ICRC to issue findings of fact or cite substantial evidence in support of its remand order; (2) ICRC's inference that reasonable person in former employees' positions would have felt compelled to resign was not unreasonable; (3) ICRC's inference that former employer's conduct was sufficiently severe and pervasive to alter former employees' working conditions was not unreasonable; (4) ICRC's inference that former employee subjectively considered former employer's conduct was sufficiently severe and pervasive to alter former employee's working conditions was not unreasonable; and (5) ICRC properly concluded that former employees were victims of unlawful sexual harassment.

Affirmed.
· In reviewing administrative decision, Court of Appeals must determine whether substantial evidence, together with any reasonable inferences that flow from such evidence, support agency's findings and conclusions.
· If question before Court of Appeals is primarily legal question, Court of Appeals does not grant same degree of deference to agency's decision as it would regarding factual question, for law is province of judiciary, and constitutional system empowers courts to draw legal conclusions.

Maryland

Watkins v. Secretary, Dept. of Public Safety and Correctional Services, 377 Md. 34, 831 A.2d 1079 , Md., Sep 09, 2003.

Inmates brought separate actions challenging prison directives regarding security classifications, work release, and family leave as ex post facto laws. The Circuit Court of Anne Arundel County, Robert Heller, J., the Circuit Court for Allegany County, J. Frederick Sharer, J., and the Circuit Court for Washington County, John H. McDowell, J., entered judgment for department of public safety. Appeals were taken. The Court of Special Appeals consolidated the appeals. After granting writ of certiorari, the Court of Appeals, Battaglia, J., held that directives were not ex post facto laws.

Affirmed.
· Because an appellate court reviews an agency decision under the same statutory standards as the circuit court, the appellate court reevaluates the decision of the agency, not the lower court.
· Generally, judicial review of administrative agency action is narrow.
· A reviewing court must not substitute its judgment for the expertise for those persons who constitute an administrative agency.
· An appellate court must respect the expertise of an agency, and accord deference to its interpretation of a statute that it administers; however, the court may always determine whether the administrative agency made an error of law.
· A determination whether an administrative agency made an error of law requires considering: (1) the legality of the decision, and (2) whether there was substantial evidence from the record as a whole to support the decision.
· In administrative cases that involve determining whether a constitutional right has been infringed, an appellate court makes an independent constitutional appraisal.
· Whether an administrative provision qualifies as a "law" for ex post facto purposes depends in large part on the manner and extent that it limits an agency's discretion; if the provision does not have the force and effect of law, but simply announces how an agency is likely to exercise its discretion, the ex post facto clause does not apply.

New York

Missry v. Ehlich, 765 N.Y.S.2d 176, 2003 N.Y. Slip Op. 23776 , N.Y.City Civ.Ct., May 16, 2003.

Landlord initiated commercial nonpayment proceeding against tenant to recover possession of unit. Tenant and landlord moved for summary judgment. The Civil Court, City of New York, County of New York, Lucy Billings, J., held that: (1) tenant's affidavit of commercial use submitted in prior Loft Board proceeding did not estop him from asserting as defense that unit was used for residential purposes in violation of loft law; (2) neither zoning requirement nor Loft Board's determination prohibited tenant's residential use of unit; and (3) Loft Board's adjudicatory determination did not bind tenant.

Denied.
· Ad hoc decision making by agency is based on individual facts and circumstances, whereas rulemaking means any kind of legislative or quasi- legislative norm or prescription which establishes a pattern or course of conduct for the future.
· Agency's legislative enactment or rulemaking sets and implements fixed, blanket standard or procedure that directs action to be taken in future and hence may be determinative of future adjudications, regardless of individual circumstances.
· Unless Legislature has expressed explicit intention to vest exclusive original jurisdiction in administrative agency, court has concurrent jurisdiction.

Ohio

Kirch v. Ohio Bur. of Workers' Comp., 154 Ohio App.3d 651, --- N.E.2d ----, 2003 WL 22233514, 2003-Ohio-5211 , Ohio App. 10 Dist., Sep 30, 2003.

Former employee of state agency brought action against the agency for declaratory judgment and injunctive relief, seeking declaration that he had statutory right to counsel when his manager asked him questions during an investigatory interview at work. The Court of Common Pleas, Franklin County, No. 00CVH-08-7763, granted summary judgment in favor of agency. Former employee appealed. The Court of Appeals, Peggy L. Bryant, J., held that the investigatory interview did not rise to the level of formality necessary to constitute an "administrative or executive proceeding or investigation" within meaning of statute governing witness's right to counsel in proceedings before administrative officials.

Affirmed.
· The administration of an oath to a witness is an indicia of formality that a court could consider in determining whether an inquiry had the requisite level of formality to be deemed an "administrative or executive proceeding or investigation" within meaning of statute giving witness the right to assistance of counsel in any administrative or executive proceeding or investigation before any public official, department, board, bureau, commission, agency, or representative thereof.

Oklahoma

Aple Auto Cash Express, Inc. of Oklahoma v. State ex rel. Oklahoma Dept. of Consumer Credit, --- P.3d ----, 2003 WL 22390069, 2003 OK 89 , Okla., Oct 21, 2003.

Rent-to-own licensee appealed Department of Consumer Credit's order determining that licensee's rent-to-own operation, involving licensee's purchase of customers' vehicles at reduced price and subsequent lease-back to customers as rent-to-own vehicles, was a disguised supervised loan business, declaring licensee's rent-to-own contracts void based on licensee's failure to comply with supervised loan laws, and requiring licensee to return money collected from customers. The District Court, P. Thomas Thornbrugh, J., affirmed. Licensee appealed. The Court of Civil Appeals reversed. Certiorari was granted. The Supreme Court, Kauger, J., held that the licensee's operation constituted a disguised supervised loan business that was subject to regulation under the Uniform Consumer Credit Code, rather than being regulated under the Rental-Purchase Act.

Court of Civil Appeals opinion vacated; trial court affirmed.
· If the facts determined by the agency are supported by substantial evidence, and the agency's order is otherwise free of error, the decision of the agency must be affirmed.
· Reversal of the agency's decision is appropriate if the reviewing court finds that the agency made its decision in excess of statutory authority or jurisdiction or entered its order based on an error of law.
· Statutory intent is generally ascertained from the whole act, considering its general purpose and objective.
· Statutes are to be construed championing the broad public policy purposes underlying them.

Pennsylvania

Kuszyk v. Zoning Hearing Bd. of Amity Tp., --- A.2d ----, 2003 WL 22399651 , Pa.Cmwlth., Oct 22, 2003.

Landowner appealed from an order of the Court of Common Pleas, Berks County, No. 02-5772, Lash, J., that affirmed the decision of the township zoning hearing board which had denied landowner's appeal from a decision and enforcement notice issued by township zoning officer directing him to cease the operation of a helicopter from his single-family residence. The Commonwealth Court, No. 837 C.D. 2003, Smith-Ribner, J., held that fact that zoning board member was spouse of township supervisor did not constitute such an appearance of bias that member should have been disqualified from participating in the proceedings, and member's participation did not violate landowner's right to a fair and impartial tribunal.

Affirmed.
· Due process requires a local governing body in the performance of its quasi- judicial functions to avoid even the appearance of bias or impropriety.
· A showing of actual bias with respect to municipal governing body is unnecessary in order to assert a cognizable due process claim; the mere potential for bias or the appearance of non-objectivity may be sufficient to constitute a violation of that right.
· Absent a statutory or regulatory provision to the contrary, when an administrative body is equally divided on the outcome of a matter before the body, the tie vote acts as a denial of the requested relief and the subject matter under consideration must remain in status quo.

Texas

Hammack v. Public Utility Com'n of Texas, 2003 WL 22409500 , Tex.App.-Austin, Oct 23, 2003.

Landowners sought judicial review of Public Utility Commission's decision granting certificate of convenience and necessity (CCN) to electric utility, for construction of transmission line. The 126th Judicial District Court, Travis County, Darlene Byrne, J., affirmed. Landowners appealed. The Court of Appeals, David Puryear, J., held that: (1) Commission could consider the needs of the emerging statewide competitive wholesale market for delivery of electricity; (2) substantial evidence supported Commission's decision; and (3) landowners did not show ex parte communications warranting reversal.

Affirmed.
· As a general rule, administrative agencies possess by implication such powers as may be necessary to effectuate the legislative objectives which underlie the administrative powers expressly conferred upon them.
· Because administrative agencies are given their statutory powers with a view to achieving legislative purposes more fully and effectively through the agency's specialized judgment, knowledge, and experience, the methods chosen by the agency, and its interpretation of the statute it is required to administer, are entitled to judicial respect.
· Under the Administrative Procedure Act's (APA) substantial evidence rule, the reviewing court may not substitute its judgment for that of the agency on the weight of the evidence; it must, however, test any disputed finding of basic or underlying fact against that body of evidence.
· The crux of a substantial evidence analysis is whether the agency's factual findings are reasonable in light of the evidence from which they were purportedly inferred.
· "Substantial evidence" supporting the agency's decision does not mean a large or considerable amount of evidence, but rather such relevant evidence as a reasonable mind might accept as adequate to support a conclusion of fact.
· The Administrative Procedure Act's (APA) general prohibition of ex parte communications with agency decision-makers regarding a contested case is designed to prevent the injection of new facts in the proceeding while denying a party the opportunity to rebut those facts.
· In order to appeal an administrative agency's decision, a motion for rehearing is required, in which the complainant must succinctly set forth the legal or factual basis of the error sufficient to provide the agency notice of the alleged error so that it can either correct it or defend it.

Wyoming

In re MN, 78 P.3d 232, 2003 WY 135 , Wyo., Oct 24, 2003.

The District Court, Teton County, Dan R. Spangler, J., terminated mother's parental rights. Mother appealed. The Supreme Court, Lehman, J., held that: (1) there was clear and convincing evidence that child was neglected; (2) there was clear and convincing evidence of unsuccessful reasonable attempts to rehabilitate family; (3) there was clear and convincing evidence that child's health and safety would be seriously jeopardized should she be returned to mother's custody; (4) state's violation of rule in being 15 days late in creating case plan for mother on one occasion was harmless; (5) mother failed to show how failure to appoint her counsel within juvenile proceeding violated her due process rights; and (6) admission of laboratory tests showing that mother tested positive to use of drugs was harmless error.

Affirmed.
· Clearly, an agency must follow its own rules as they have the force and effect of law; however, a person asserting an agency's rule violations must show how the breach denied her due process or violated her fundamental rights.
· Mother failed to show how failure to appoint her counsel within juvenile proceeding violated her due process rights regarding subsequent termination of parental rights proceedings; mother's admission of neglect did not relieve state from proving by clear and convincing evidence that mother's parental rights should be terminated, mother was represented by counsel throughout trial in termination proceedings, and record did not reflect that mother was prejudiced or injured by failure to appoint her counsel in initial juvenile proceeding.

