Alabama

Colonial Management Group, L.P. v. State Health Planning and Development Agency, 853 So.2d 972 , Ala.Civ.App., Dec 13, 2002.

Management group sought review of decision by State Health Planning and Development Agency Certificate of Need Review Board (CONRB) granting a certificate of need (CON) application for a methadone-treatment facility. The Circuit Court, Montgomery County, No. CV-01-3485, William A. Shashy, J., upheld CONRB's decision. Management group appealed. The Court of Civil Appeals, Thompson, J., held that sufficient evidence supported finding that substantially unmet need existed for methadone-treatment facility.

Affirmed
· The appellate court reviews a trial court's judgment regarding the decision of an administrative agency without any presumption of its correctness, since the trial court was in no better position to review the agency's decision than the appellate court.
· In reviewing the decision of a state administrative agency, the special competence of the agency lends great weight to its decision, and that decision must be affirmed, unless it is arbitrary and capricious or not made in compliance with applicable law.
· Neither the appellate court nor the trial court may substitute its judgment for that of the administrative agency; this holds true even in cases where the testimony is generalized, the evidence is meager, and reasonable minds might differ as to the correct result.
· An agency's interpretation of its own rule or regulation must stand if it is reasonable, even though it may not appear as reasonable as some other interpretation.
· Neither the appellate court nor the trial court is permitted to substitute its judgment for that of the agency as to the weight of the evidence on questions of fact; this holds true even in cases where the testimony is generalized, the evidence is meager, and reasonable minds might differ as to the correct result.

Alaska

Hawken Northwest, Inc. v. State, Dept. of Admin., 76 P.3d 371 , Alaska, Aug 22, 2003.

Successful bidder on invitation to bid for a lease of laboratory space for the Department of Environmental Conservation appealed Department of Administration's decision awarding bidder $194,097.09 in damages for breach of contract. The Superior Court, First Judicial District, Juneau, Patricia A. Collins, J., affirmed Department's decision, and bidder appealed. The Supreme Court, Bryner, J., held that: (1) substantial evidence supported finding that bidder's release of claims related to state's actions or omissions in soliciting bids under its invitation to bid was valid; (2) substantial evidence supported finding as to validity of release of claims related to lease assignment and amendment dispute; (3) bidder released claims related to building's heating, ventilation, and air-conditioning (HVAC) system, imposition of deadlines, and financing delays; and (4) bidder was not entitled to award of prejudgment interest.

Affirmed.
· Supreme Court independently reviews decisions made by the superior court as an intermediate court of appeal.
· When reviewing an administrative decision, the Supreme Court applies its independent judgment to resolve questions of law not involving agency expertise.
· The Supreme Court reviews agency factfinding under the substantial evidence test, upholding the findings when they are supported by such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· If an administrative agency's findings are supported by substantial evidence, the Supreme Court does not choose between competing inferences or evaluate the strength of the evidence.
Koyukuk River Basin Moose Co-Management Team v. Board of Game, 76 P.3d 383 , Alaska, Aug 22, 2003.

Coalition of native villages sued Board of Game, Commissioner of Department of Fish and Game, and State, alleging moose management plan violated state constitution's sustained yield principle or subsistence statutes. The Superior Court, Fourth Judicial District, Fairbanks, Mary E. Greene, J., entered summary judgment for defendants, and coalition appealed. The Supreme Court, Eastaugh, J., held that: (1) Board of Game was within its discretion in not managing moose in controlled use area, which lay in two game management units (GMUs), as a distinct game population; (2) Board was not required to make findings under intensive management statute or subsistence statute for moose in the controlled use area; and (3) Board was not required to implement intensive management techniques for moose in controlled use area.

Affirmed.
· The Supreme Court substitutes its judgment for that of an administrative agency when interpreting the state Constitution and issues of law.
· The Supreme Court will not substitute its judgment for that of an administrative agency or alter its policy choice when the agency's decision is based on its expertise.
· Regulations adopted under administrative procedure statute are presumptively valid, and challengers have the burden of demonstrating that the regulation is invalid.

California

Sheyko v. Saenz, 112 Cal.App.4th 675, 5 Cal.Rptr.3d 350, 3 Cal. Daily Op. Serv. 9047, 2003 Daily Journal D.A.R. 11,361 , Cal.App. 3 Dist., Oct 09, 2003.

Background: Plaintiffs filed petition for writ of mandate, challenging regulations issued by Department of Social Services to implement Statewide Fingerprint Imaging System (SFIS), which was mandated by Legislature to reduce welfare fraud. The Superior Court, Sacramento County, No. 00CS01130, Ronald B. Robie, J., granted petition in part. Department appealed, and plaintiffs cross-appealed. 

Holdings: The Court of Appeal, Morrison, J., held that:

(1) it was up to Legislature, not judiciary, to determine effectiveness of SFIS;

(2) SFIS did not impair welfare recipients' right to privacy or religious freedom;

(3) finger imaging as eligibility requirement did not undermine Department's duty to maximize aid to eligible recipients;

(4) word "applicant" in SFIS referred not only to person who applied for aid on his or her own behalf, but also to person who applied for aid on behalf of another;

(5) Department regulations requiring facial photographs of applicants, and providing for entire case ineligibility based on noncompliance by one member of filing unit, did not exceed Department's statutory authority;

(6) regulation providing ineligibility for "failure" to comply did not exceed statutory authority to deny benefits to person who "refuses" to comply; and

(7) requirements of SFIS did not have impermissible retroactive effect on persons who applied for welfare benefits prior to effective date of statute.

Reversed with directions.
· Whether a statute supports agency regulations effectuating the statute is a question of law, reviewed de novo on appeal.
· A party who challenges the validity of regulations adopted by an agency to effectuate a statute has the burden of showing that the regulations are invalid.
· Because of an agency's expertise, its view of a statute or regulation it enforces is entitled to great weight unless clearly erroneous or unauthorized.
· Where the Legislature sets policy and fixes standards by statute, the pertinent agency may fill up the details via regulations.
· A regulation may interpret or make specific a statutory scheme, but it cannot impede the force of the statute.
· Court of Appeal does not defer to state agency about whether its regulations lie within the scope of authority delegated by statute.
· Federal approval of state regulations does not make the regulations valid under the state law, i.e., consistent with the state enabling statutes.
Colorado

Black Canyon Citizens Coalition, Inc. v. Board of County Com'rs of Montrose County, 2003 WL 22309267 , Colo.App., Oct 09, 2003.

Corporation, formed by a group of landowners as an unincorporated association, filed a complaint seeking judicial review of the county commissioner's decision to approve individual's application for a special use permit for a gravel mining operation on property adjacent to a national park. The District Court, Montrose County, J. Steven Patrick, J., dismissed the action based on corporation's lack of capacity. Corporation appealed. The Court of Appeals, Roy, J., held the corporation lacked capacity when the complaint was filed, and thus, its attempt to cure the defect after expiration of the thirty-day period to substitute another party as plaintiff failed as matter of law.

Affirmed.
· Rule expressly authorizing amendments at any time with leave of the court, for good cause shown, to add, dismiss, or substitute parties, was added to remedy an existing trap for a plaintiff who named the governmental entity as defendant instead of its governing body from which the appeal is taken, or who failed to name another indispensable party, typically the applicant, and then was barred by rule governing relief in district court over actions of a governmental body.

Martinez v. Colorado Dept. of Human Services, 2003 WL 22309031 , Colo.App., Oct 09, 2003.

Plaintiff, indigent disabled person who received state interim assistance benefits subject to reimbursement while he was appealing denial of federal supplemental security income (SSI) benefits, sought, upon approval of SSI benefits, to reduce state's reimbursement amount by state's pro rata share of his attorney fees incurred in securing SSI benefits. An administrative law judge (ALJ) issued initial decision directing defendants, state and county agencies administering interim benefits, to reduce recoupment from plaintiff's retroactive SSI payment by 25 percent. Subsequently, Department of Human Services' (DHS') office of appeals reversed ALJ's initial decision and awarded summary judgment to defendants. Plaintiff sought judicial review, asserting claims for declaratory relief, restitution based on unjust enrichment, breach of contract, and breach of the implied covenant of good faith and fair dealing. The District Court, City and County of Denver, Robert J. McGahey, Jr., J., granted defendants' motion to dismiss for failure to state a claim. Plaintiff appealed. The Court of Appeals, Vogt, J., held that: (1) plaintiff stated claim for declaratory relief regarding right to receive past SSI benefits directly and to reduce reimbursement amount to state by state's pro rata share of his attorney fees incurred in securing SSI benefits; (2) Defendant Department of Human Services (DHS) did not exceed its authority by adding new condition for eligibility for state interim assistance benefits; (3) plaintiff failed to state claim for breach of contract; and (4) plaintiff stated claims for unjust enrichment and breach of implied covenant of good faith and fair dealing regarding right to reduce reimbursement amount to state by state's pro rata share of his attorney fees incurred in securing SSI benefits and, thus, remand was required for trial court to render determination on merits of claims upon fully developed factual record.

Affirmed in part, and reversed and remanded in part.
· An administrative agency must comply strictly with its enabling statutes, and it has no authority to set aside or circumvent legislative mandates.
· General Assembly may permit an administrative agency to promulgate rules and regulations to carry out the legislative purposes of the power granted to the agency; it need not adopt a specific formula to guide agency rulemaking if the agency can find general guidance in the purposes and overall scheme of an act.

Petron Development Co. v. Washington County Bd. of Equalization, 2003 WL 22305635 , Colo.App., Oct 09, 2003.

Taxpayer, that operated 10 oil wells on six leaseholds located in county, and Property Tax Administrator (PTA) appealed order of the Board of Assessment Appeals (BAA) upholding valuations of oil leaseholds affirmed by county board of equalization (CBOE). The Court of Appeals, Casebolt, J., held that taxpayer was entitled to netback deductions for costs of gathering, transporting, manufacturing, and processing oil.

Reversed and remanded with directions.
· In reviewing an agency's action, a court must determine all questions of law, interpret constitutional and statutory provisions, and apply its interpretation to the facts as found or established.
· When interpreting a constitutional, statutory, or regulatory provision, an appellate court looks to the ordinary and common meaning of its language, giving effect to every word and term whenever possible.
Sanchez v. American Standard Ins. Co. of Wisconsin, 2003 WL 22309246 , Colo.App., Oct 09, 2003.

Insureds brought action against automobile insurer to recover personal injury protection (PIP) benefits for treatment outside preferred provider organization (PPO) specified in the policy. Insureds sought PIP examination, and insurer sought PPO review. The District Court, City and County of Denver, Frank A. Martinez, J., entered summary judgment in favor of insureds. Insurer appealed. The Court of Appeals, Rothenberg, J., held that the insurer had the option, i.e., the right or entitlement, to select either the PIP examination of the insureds or the PPO review procedure.

Reversed and remanded.
· An "interpretative rule" serves the advisory function of explaining the meaning of a phrase in a statute or other rule and describes the factors an agency will consider in future administrative proceedings, but does not bind the agency to a particular result.
· An administrative rule based on an agency's statutory authority to promulgate a substantive standard that carries the force of law is a legislative or substantive rule.
· An agency's own characterization of a particular rule is some indication of the nature of the rule as administrative or interpretive.
· An administrative regulation must further the will of the General Assembly and may not modify or contravene an existing statute.
· When the meaning of an administrative regulation is in question, the agency's own interpretation is given great weight unless it would be inconsistent with the regulation itself.
· Courts generally defer to the agency's own interpretations, even if nonbinding, so long as they do not modify or contravene an existing statute.

Connecticut

Connecticut Light and Power Co. v. Department of Public Utility Control, 266 Conn. 108, 830 A.2d 1121 , Conn., Sep 30, 2003.

Electric utility sought judicial review of a decision by the Department of Public Utility Control holding that utility was required to apply the entire net proceeds from sale of non-utility property to reduce stranded costs, and disallowing costs of previous sale attempts and internal labor costs. The Superior Court, judicial district of New Britain, Owens, J., dismissed appeal, and utility appealed. After transferring the case to itself from the Appellate Court, the Supreme Court, Sullivan, C.J., held that: (1) utility was required to reduce stranded costs by net proceeds from sale of non-utility real property; (2) costs incurred by unsuccessful attempts at sale were not deductible; and (3) internal labor costs were not deductible.

Affirmed.
· Substantial evidence supports an agency decision if the administrative record affords a substantial basis of fact from which the fact in issue can be reasonably inferred; this substantial-evidence standard is highly deferential and permits less judicial scrutiny than a clearly-erroneous or weight-of-the- evidence standard of review.
· Substantial evidence supports an agency decision if the administrative record affords a substantial basis of fact from which the fact in issue can be reasonably inferred; this substantial-evidence standard is highly deferential and permits less judicial scrutiny than a clearly-erroneous or weight-of-the- evidence standard of review.

Sanseverino v. Commissioner of Motor Vehicles, 79 Conn.App. 856, 832 A.2d 80 , Conn.App., Oct 14, 2003.

Driver, who was arrested for driving under the influence (DUI), sought review of decision of the Commissioner of Motor Vehicles to suspend her driver's license after she refused to submit to a breath test. The Superior Court, Judicial District of New Britain, Levine, J., affirmed. Driver appealed. The Appellate Court held that evidence was sufficient to support hearing officer's finding that driver refused to submit to second and third breath tests, which refusal warranted license suspension.

Affirmed.
· Judicial review of administrative fact-finding under the Uniform Administrative Procedure Act is governed by the substantial evidence rule; an administrative finding is supported by substantial evidence if the record affords a substantial basis of fact from which the fact in issue can be reasonably inferred.

Florida

Verleni v. Department of Health, Bd. of Podiatric Medicine, 853 So.2d 481, 28 Fla. L. Weekly D1653 , Fla.App. 1 Dist., Jul 17, 2003.

After candidate for licensure as a podiatrist received a failing score on his licensure examination, he challenged some of the examination questions. The Administrative Law Judge (ALJ), Ella Jane Davis, issued a recommended order finding defective six of the challenged questions, and recommending candidate be given a passing score. The Department of Health filed exceptions to the recommended order. Following a telephonic hearing, the Board of Podiatric Medicine voted to adopt the Department's exceptions to the recommended order and found candidate failed the examination. Candidate appealed. The District Court of Appeal, Kahn, J., held that: (1) Board's vote to reject the ALJ's recommended order sustaining candidate's challenge to the scoring of his exam, and to accept as its own findings the Department's exceptions without stating with particularity that findings within recommended order were not based on competent substantial evidence was reversible error; (2) fact that Board's final written order failed to reflect its oral vote at hearing was reversible error; (3) by entering written final order which conflicted with its oral pronouncement, the Board violated candidate's due process rights; and (4) candidate was entitled to attorney fees.

Reversed and remanded with instructions.
· An agency fails to comply with the requirement that, when it rejects the findings of fact in a recommended order, it must state with particularity that the findings are not based on competent substantial evidence, where it simply accepts the findings set out in exceptions to the recommended order.
· Oral pronouncements of an agency at a duly noticed hearing control over a written order which is inconsistent with those pronouncements.
· Due process required that candidate for licensure as a podiatrist, who challenged his failure of his licensure examination, receive reasonable notice and an opportunity to be heard.
· Administrative agency cannot circumvent requirements of statute for an agency to modify or reject a recommended order by characterizing findings of fact as legal conclusions.
Georgia

USA Payday Cash Advance Centers v. Oxendine, 262 Ga.App. 632, 585 S.E.2d 924, 3 FCDR 2404, Ga.App., Aug 01, 2003.

Payday lender brought declaratory judgment action against Industrial Loan Commissioner seeking a declaration that Commissioner lacked jurisdiction over payday lender as a service provider for state chartered bank. The Superior Court, Fulton County, Long, J., granted summary judgment in favor of Commissioner, and payday lender appealed. The Court of Appeals, Eldridge, J., held that payday lender failed to exhaust administrative remedies.

Affirmed.
· Under the separation of powers, the judicial branch lacks jurisdiction to deal with an executive branch function until there has been an exhaustion of administrative remedies, i.e., the executive branch has no further remedy; the specific legislative empowerment for judicial review of executive action is strictly followed.
· When an adequate administrative remedy exists that has not been taken, dismissal of any declaratory judgment or equitable action is appropriate.

Indiana

Zeller Elevator Co. v. Slygh, 796 N.E.2d 1198 , Ind.App., Oct 09, 2003.

Former employees filed complaint with the Indiana Civil Rights Commission (ICRC), alleging that they were subjected to sexual harassment and that they were forced to leave employment due to that harassment. Following a hearing, Robert D. Lange, Administrative Law Judge (ALJ), proposed conclusion that former employer's actions did not constitute unlawful sexual harassment. Former employees filed objection. The ICRC entered order remanding to ALJ with instructions. On remand, the ALJ revised proposed findings and conclusions, and ICRC adopted ALJ's proposed order finding that former employer sexually harassed former employees. Former employer appealed. The Court of Appeals, Sharpnack, J., held that: (1) Administrative Orders and Procedures Act (AOPA) did not require ICRC to issue findings of fact or cite substantial evidence in support of its remand order; (2) ICRC's inference that reasonable person in former employees' positions would have felt compelled to resign was not unreasonable; (3) ICRC's inference that former employer's conduct was sufficiently severe and pervasive to alter former employees' working conditions was not unreasonable; (4) ICRC's inference that former employee subjectively considered former employer's conduct was sufficiently severe and pervasive to alter former employee's working conditions was not unreasonable; and (5) ICRC properly concluded that former employees were victims of unlawful sexual harassment.

Affirmed.
· In reviewing administrative decision, Court of Appeals must determine whether substantial evidence, together with any reasonable inferences that flow from such evidence, support agency's findings and conclusions.
· If question before Court of Appeals is primarily legal question, Court of Appeals does not grant same degree of deference to agency's decision as it would regarding factual question, for law is province of judiciary, and constitutional system empowers courts to draw legal conclusions.
Iowa

R.R. Donnelly & Sons v. Barnett, 670 N.W.2d 190 , Iowa, Oct 08, 2003.

Employer and workers' compensation carrier sought judicial review of decision of workers' compensation commissioner that dismissed claimant's application for alternative medical care but denied employer the right to raise authorization defense to any medical care in future proceedings. The District Court, Polk County, Eliza J. Ovrom, J., affirmed. Employer and carrier appealed. The Court of Appeals, 662 N.W.2d 370, reversed, striking that provision of the decision by the commissioner that barred the employer from asserting the lack of authorization as a defense in any future proceeding. On grant of further review, the Supreme Court, Cady, J., held that the employer was precluded from raising authorization defense in any further proceeding following deputy commissioner's ruling that the employer never acquired an authorization defense to assert against a claim for alternate care in any future proceeding.

Decision of Court of Appeals vacated; District Court judgment affirmed.
· The Supreme Court's review from a district court decision on judicial review of an agency decision is limited to determining whether the district court correctly applied the law in exercising its review.
Kentucky

Hilltop Basic Resources, Inc. v. County of Boone, 2003 WL 22319404 , Ky.App., Oct 10, 2003.

Limestone mining business sought the rezoning of certain area from agricultural use to use accommodating mining amidst considerable public opposition. Zoning committee voted to recommend to planning commission the conditional approval of business' application, but commission voted down a motion to approve business' application for zoning map amendment. Unexpectedly, however, at commission's next meeting, it adopted resolution recommending approval of zoning change. Business' application proceeded to fiscal court for consideration, and, after argument-style hearing, fiscal court denied proposed zoning change. On appeal, the Circuit Court, Boone County, Joseph F. Bamberger, J., concluded that fiscal court's decision to override the recommendation of the planning commission was neither arbitrary nor erroneous as a matter of law. Business appealed, arguing, among other things, that fiscal court deprived it of due process because certain of its members demonstrated they had pre-judged issue of whether zoning change should be approved. The Court of Appeals, Combs, J., held that business failed to receive, in violation of due process, fair and impartial hearing before fiscal court and was entitled to opportunity for objective fact-finding by unbiased decision maker via remand to Circuit Court with instructions to remand to fiscal court for proper hearing.

Judgment of Circuit Court vacated, and cause remanded with directions for remand to fiscal court.
· In all of its deliberations, a local legislative body such as fiscal court must comply with the requirements of due process.
· Mining business, which sought rezoning of area from agricultural use to use accommodating mining, failed to receive, in violation of due process, fair and impartial hearing before fiscal court and was entitled to opportunity for objective fact-finding by unbiased decision maker via remand to Circuit Court with instructions to remand to fiscal court for proper hearing, where comments of two of fiscal court's members revealed an improper bias; one member vowed in advance of fair hearing "never to vote for a mine in this area," and another declared that a thoughtful consideration of issues might be avoided by recycling previously rejected findings of fact.

Maryland

Beth Tfiloh Congregation of Baltimore City, Inc. v. Glyndon Community Ass'n, Inc., 152 Md.App. 97, 831 A.2d 93 , Md.App., Aug 28, 2003.

Congregation planning to build a new school and synagogue applied for an exemption from the development process. County department of permits and development management (PDM) denied the request, and congregation appealed. The county board of appeals granted the exemption, and community association petitioned for judicial review. The Circuit Court, Baltimore County, Bolinger, J., held that congregation could not appeal from PDM's denial, and congregation appealed. The Court of Special Appeals, Salmon, J., held that: (1) denial of congregation's request for an exemption was an operative event from which congregation could immediately appeal, and (2) PDM was required to issue the exemption to the congregation under the county code.

Judgment of Circuit Court reversed, and case remanded with instructions.
· The function of the Court of Special Appeals, when reviewing an agency's decision, is essentially to repeat the task that was performed or should have been performed by the circuit court.
Massachusetts

Midland States Life Ins. Co. v. Cardillo, 59 Mass.App.Ct. 531, 797 N.E.2d 11 , Mass.App.Ct., Oct 09, 2003.

Corporations brought actions to compel State Lottery Commission to transfer lottery winners' payments to corporations pursuant to agreements whereby winners pledged future payments in return for loans. The Superior Court Department, Suffolk, Norfolk Counties, Elizabeth M. Fahey, J., dismissed complaint, and corporation appealed. The Appeals Court, Beck, J., held that agreements amounted to impermissible assignments of lottery proceeds.

Affirmed. 
· Agencies have broad discretion to interpret statutes that they enforce, lending substantial deference to their interpretations.
· So long as the agency's interpretation of its regulations and statutory mandate is rational, and adhered to consistently, it should be respected.
Mississippi

Electronic Data Systems Corp. v. Mississippi Div. of Medicaid, 853 So.2d 1192 , Miss., Sep 11, 2003.

Former fiscal agent of Division of Medicaid sought review of Division's decision to award fiscal agent contract to new company. The Chancery Court, Hinds County, Denise Owens, J., found in favor of Division. Former fiscal agent appealed. The Supreme Court, Carlson, J., held that: (1) former agent's action was appropriately treated as an administrative appeal; (2) Division's decision was supported by substantial evidence and was not arbitrary or capricious; (3) former agent was not entitled to bring a § 1983 claim against Division; (4) former agent was not entitled to a preliminary injunction; (5) former agent was not entitled to access to new agent's highly confidential pricing models; and (6) chancery court had jurisdiction over action.

Affirmed.
· Review of an agency decision by the appellate court is limited to the record and to the agency's findings.
· The appellate court may not reweigh the facts, nor may it substitute its judgment for that of the agency.
· For purposes of reviewing an agency decision, the lower tribunal is the trier of fact as well as the judge of the witnesses' credibility.
· An administrative holding which is supported by substantial evidence cannot be arbitrary and capricious; substantial evidence is defined as evidence which is substantial, that is affording a substantial basis of fact from which the fact in issue can be reasonably inferred.
· Administrative decisions which one could consider to be fairly debatable are not arbitrary or capricious.
· Supreme Court accords great deference to an administrative agency's construction of its own rules and regulations and the statutes under which it operates.
· On an appeal of an administrative action, the burden of proof rests with the party challenging the actions of an administrative agency.
· The only grounds for overturning administrative agency action by the appellate process is that the state agency has acted capriciously, unreasonably, arbitrarily, has abused its discretion, or has violated a vested constitutional right of a party.
· An agency action is arbitrary when it is done without adequately determining principle, not done according to reason or judgment, but depending upon the will alone, absolute in power, tyrannical, despotic, non-rational, implying either a lack of understanding of or a disregard for the fundamental nature of things.
· An agency action is capricious when it is done without reason, in a whimsical manner, implying either a lack of understanding of or a disregard for the surrounding facts and settled controlling principles.
New Jersey

DKM Residential Properties Corp. v. Township of Montgomery, 363 N.J.Super. 80, 831 A.2d 110 , N.J.Super.A.D., Sep 15, 2003.

Housing developer brought action challenging township construction official's authority to issue notices of violations years after certificates of occupancy had been issued, and also appealed decision of township board of appeals which ordered developer to prepare remediation plans and set penalties for non- compliance. The Superior Court, Law Division, Somerset County, denied developer's motion for summary judgment and granted township's motion. Developer appealed. The Superior Court, Appellate Division, Wecker, J.A.D., held as a matter of first impression that construction official lacked enforcement authority under Uniform Construction Code Act to issue notices of violations after developer finished work, certificate of occupancy had been issues, and title had been transferred.

Reversed and remanded.
· The interpretation of statutes and regulations by an agency charged with their enforcement is entitled to substantial weight; nonetheless, statutory interpretation remains a judicial function.
· An appellate court is not bound by a agency's view of a statute.
New York

Flynn v. Hevesi, 308 A.D.2d 674, 764 N.Y.S.2d 490, 181 Ed. Law Rep. 221, 2003 N.Y. Slip Op. 16855, N.Y.A.D. 3 Dept., Sep 25, 2003.

Custodian for school district initiated proceeding pursuant to article 78 to review State Comptroller's decision denying his application for accidental disability retirement benefits, following his fall on compacted snow while shovelling walkways after a severe snowstorm. Upon transfer by order of the Supreme Court, Albany County, the Supreme Court, Appellate Division, Mercure, J., held that fall was not precipitated by sudden or unexpected event and, thus, was not an accident.

Affirmed.
· An administrative hearing officer is not bound by traditional rules of evidence and may adopt his or her own procedures for the admission of evidence, so long as a party's interests are not prejudiced thereby.
· Appellate court's standard of review of administrative hearing officer's determination regarding admission of evidence is whether hearing officer's decision amounted to abuse of discretion.
People v. Kearney, 196 Misc.2d 335, 764 N.Y.S.2d 542, 2003 N.Y. Slip Op. 23651 , N.Y.Co.Ct., Jun 24, 2003.

The administrative determination of the Department of Motor Vehicles reinstating defendant's driving privileges based upon the finding that defendant's conduct while being administered a breathalyzer test did not constitute a refusal to submit to the test does not preclude the People, under the doctrine of collateral estoppel, from introducing evidence of defendant's refusal to submit to the test in his prosecution for driving while intoxicated. The administrative determination is final and binding with respect to driving privileges. However, collateral estoppel is not applicable to the criminal prosecution, since the People were not represented at the administrative refusal hearing. Consequently, for collateral estoppel purposes, the parties are not identical or so overwhelmingly similar as to be considered the same party. Moreover, the outcome of a Department of Motor Vehicles revocation hearing, which is civil in nature, should not determine the outcome of a criminal proceeding.

Oklahoma

In re Permit to Develop an Abstract Plant of LeFlore Title Co., Inc., 77 P.3d 621, 2003 OK CIV APP 76 , Okla.Civ.App. Div. 4, Aug 26, 2003.

Applicant filed petition for review of state auditor's denial of its application for permit to construct abstract plant. The District Court, LeFlore County, John Anthony Benson, J., ordered state auditor to issue permit. State auditor and company that engaged in business of abstracting appealed. The Court of Civil Appeals, Jerry L. Goodman, P.J., held that, in addressing issue of whether to issue permit, state auditor should not have considered whether court clerk's records were sufficiently complete to allow applicant to built plant.

Affirmed.
· Same standard of review applies to both trial court and appellate court when making determination on appeal from administrative agency ruling; agency's adjudicative order will be affirmed if record contains substantial evidence in support of facts upon which decision is based, and if order is otherwise free of error.

Pennslyvania

Fetter v. Jersey Shore Area School Dist., 833 A.2d 332 , Pa.Cmwlth., Oct 07, 2003.

Elementary school principal filed complaint, seeking judicial review of school district's denial of request to conduct hearing to determine whether principal had abandoned her employment. The Court of Common Pleas, Lycoming County, No. 02-00, 730, Kieser, J., remanded to school district for purpose of conducting a hearing. School district filed interlocutory appeal. The Commonwealth Court, No. 2600 C.D. 2002, Cohn, J., held that: (1) interlocutory order was appealable, and (2) letter from counsel for school district to principal's counsel was not an "adjudication" for purposes of Local Agency Law, and thus principal was entitled to hearing before school district on issue of whether principal actually abandoned position.

Affirmed.
· On review of local agency determination, Commonwealth Court is limited to determining whether constitutional rights were violated, whether error of law or violation of agency procedure was committed, or whether necessary findings of fact are supported by substantial evidence.
South Carolinaa

Jones v. Georgia-Pacific Corp., 355 S.C. 413, 586 S.E.2d 111 , S.C., Aug 25, 2003.

Claimant sought judicial review of a decision of the Worker's Compensation Commission that she was not entitled to benefits because she committed fraud in filling out her employment application. The Circuit Court, Spartanburg County, John C. Hayes, III, J., affirmed. Claimant appealed. The Supreme Court, Toal, C.J., held that: (1) evidence supported finding that claimant's subsequent back problems and eventual back surgeries were not directly and causally related to work accident; (2) evidence supported finding that claimant committed fraud in filling out her employment application, thereby barring her claim; and (3) Americans with Disabilities Act (ADA) does not trump the Cooper determination of when fraud in the application process bars the applicant's attempt to collect worker's compensation benefits.

Affirmed. 
· Substantial evidence is evidence which, considering the record as a whole, would allow reasonable minds to reach the conclusion that the administrative agency reached to justify its action.
Sullivan v. South Carolina Dept. of Corrections, 355 S.C. 437, 586 S.E.2d 124 , S.C., Aug 25, 2003.

Prison inmate sought judicial review of ALJ's dismissal of his administrative appeal from a decision of the Department of Corrections denying his grievance request for immediate enrollment in second phase of sex offender treatment program. The Circuit Court, Dorchester County, Diane Schafer Goodstein, J., upheld dismissal. Inmate appealed. The Court of Appeals certified the appeal to the Supreme Court. The Supreme Court, Toal, C.J., held that: (1) denial of inmate's grievance request did not implicate a liberty interest that was entitled to review by the Administrative Law Judge Division (ALJD), and (2) access to courts was not constitutionally required, and thus, inmate was not entitled to proceed in forma pauperis on his appeal.

Affirmed as modified.
· Minimal due process is required for a prisoner's state-created liberty interests, which are not necessarily limited to sentence credit issues and major disciplinary decisions; a condition of confinement could implicate a state-created liberty interest.
· There is no statutory provision that permits the waiver of filing fees for an appeal brought under the Administrative Procedures Act.
White v. Medical University of South Carolina, 355 S.C. 560, 586 S.E.2d 157 , S.C.App., Aug 11, 2003.

Workers' compensation claimant appealed decision of Workers' Compensation Commission that denied claim on basis of statute of limitations. The Circuit Court, Charleston County, A. Victor Rawl, J., reversed and remanded. Employer appealed. The Court of Appeals, Hearn, C.J., held that: (1) notice of appeal was sufficient to comply with statutory requirement that notice of appeal to circuit court state grounds of appeal or alleged errors of law, and (2) substantial evidence supported finding that claimant's disc herniation was result of repetitive trauma.

Affirmed.
· Findings of administrative agency are presumed correct and will be set aside by court on appeal only if unsupported by substantial evidence.

Texas

Willmann v. City of San Antonio, 2003 WL 22295328 , Tex.App.-San Antonio, Oct 08, 2003.

Municipal judges brought action against city to challenge new method city adopted to appoint municipal court judges. The 285th Judicial District Court, Bexar County, David A. Berchelmann, Jr., J., granted city's motion for partial summary judgment, and, following bench trial, the court, David Peeples, J., entered final judgment for city. Judges appealed. The Court of Appeals, Phylis J. Speedlin, J., held that: (1) as a matter of first impression, genuine issue of material fact as to whether city court committee was not merely an advisory committee but rather was a "governmental body" subject to the requirements of the Texas Open Meetings Act (TOMA), and thus whether city violated TOMA in passing ordinance, precluded summary judgment, and (2) provisions of state constitution and city charter requiring officers to perform duties of office until successor is duly qualified did not apply to judges, as they had effectively been removed from office.

Reversed and remanded in part; otherwise affirmed.
· A core purpose of Texas Open Meetings Act (TOMA) is to enable the public to have access to the actual decision-making process of its governmental bodies.
· The provisions of Texas Open Meetings Act (TOMA) are mandatory and are to be liberally construed in favor of open government.
· A governmental body does not always insulate itself from Texas Open Meetings Act's (TOMA's) application simply because less than a quorum of the parent body is present.
· A committee appointed by a governmental body constituting less than a quorum of its members may be subject to Texas Open Meetings Act (TOMA) because it falls either within a definition of the term governmental body or as a subcommittee of a governmental body.
· Texas Open Meetings Act (TOMA) definition of a governmental body generally comprehends an entity with the power to supervise or control public business.
Utah

Road Runner Oil, Inc. v. Board of Oil, Gas and Min., 76 P.3d 692, 478 Utah Adv. Rep. 25, 2003 UT App 275 , Utah App., Jul 25, 2003.

Oil well operators appealed order of the Board of Oil, Gas and Mining requiring operators to permanently plug and abandon inactive wells. The Court of Appeals, James Z. Davis, J., held that: (1) operators were obligated to show the downhole integrity of the inactive wells; (2) substantial evidence supported Board's finding that operators failed to show good cause why wells should not be permanently plugged and abandoned; (3) inability of Board to deal with every inactive well was not enough to prove that Board acted contrary to prior practice; and (4) operators' contention that they were substantially prejudiced by Board's decision did not have to be addressed.

Affirmed.
· A party alleging substantial prejudice from agency action is entitled to relief only if the agency action is not supported by substantial evidence.
· When challenging an agency action as not based upon substantial evidence, appellants have a duty to marshal all of the evidence supporting the findings and show that despite the supporting facts, the agency's findings are not supported by substantial evidence.
· Claims that an agency decision is contrary to the agency's prior practice are reviewed to determine if an inconsistency is justified by a fair and rational basis.
Virginia

Department of Medical Assistance Services v. Beverly Healthcare of Fredericksburg, 41 Va.App. 468, 585 S.E.2d 858 , Va.App., Sep 09, 2003.

Nursing home facilities appealed ruling of the Director of the Department of Medical Assistance Services (DMAS) that they were not entitled to reimbursement for their Medicaid-related expenses under higher cost ceiling applicable to Northern Virginia metropolitan statistical area (MSA) peer group. The Circuit Court, Spotsylvania County, William H. Ledbetter, Jr., J., held that Director's ruling was arbitrary and capricious, but upheld ruling that four facilities were time barred from appealing their peer group classification, and that facilities were entitled to award of attorneys fees and costs, capped at $25,000 for group. Appeal and cross-appeal were taken. The Court of Appeals, Clements, J., held that: (1) DMAS was required to place facilities in Northern Virginia peer group and reimburse them using higher cap applicable to that peer group at beginning of each facility's respective next fiscal year; (2) four facilities were time barred from appealing their peer group classification; (3) facilities were entitled to recover their attorney fees and costs; and (4) statutory cap on attorney fees did not apply to costs and applied separately to each nursing home facility's attorney fees.

Affirmed in part, reversed in part, and remanded.
· The Court of Appeals is required, in reviewing an administrative agency decision, to consider the purposes of the basic law under which the agency acted.
· Review of the circuit court's interpretation and application of provision of the Administrative Process Act governing recovery of costs and attorneys' fees from an agency would be de novo.
Washington

Eugster v. City of Spokane, 76 P.3d 741 , Wash.App. Div. 3, Sep 16, 2003.

City council members who opposed redevelopment project filed complaint for declaratory judgment against city, developers, bond trustee, and others, seeking to have city ordinance, which provided for contingent loan of parking meter revenue to cover parking garage's expense shortfalls, declared void for violations of the Open Public Meetings Act (OPMA). Developers filed counterclaims and cross-claims, seeking estoppel relief, specific performance, and alternative remedy of mandamus. Public development authority (PDA), as lessee of garage, joined developers' writ application. The Superior Court, Spokane County, James Murphy, J., ordered city by peremptory writ to make the loan and granted developers' cross-motion for summary judgment, dismissing council members' claims. Council members and city sought Supreme Court review. On transfer from the Supreme Court, the Court of Appeals, Brown, C.J., held that: (1) developers and bond trustee were beneficially interested in parking garage, and thus had standing to seek mandamus; (2) city ordinance obligated city to offer a loan to PDA when there was a revenue shortfall; (3) writ of mandamus directing city to comply with ordinance did not violate separation of powers; (4) city's duty to make loan was triggered by shortfall after servicing bond debt; (5) ordinance was not a contract enforceable by traditional contract remedies, and thus developer had no adequate remedy at law and could seek mandamus relief; and (6) enactment of ordinance did not violate OPMA.

Affirmed. 
· As a general rule, meetings held in violation of the Open Public Meetings Act (OPMA) will not invalidate a later final action taken in compliance with the statute.
West Virginia

Verizon West Virginia, Inc. v. West Virginia Bureau of Employment Programs, Workers' Compensation Div., --- W.Va. ----, 586 S.E.2d 170 , W.Va., Jun 12, 2003.

Self-insured employers sought judicial review of the order of the Commissioner of the Bureau of Employment Programs upholding the methodology used by the Bureau's Division of Workers' Compensation to calculate premium rates for self- insured employers for fiscal year 1998. The Circuit Court, Kanawha County, Paul Zakaib, Jr., J., affirmed. Employers appealed. The Supreme Court of Appeals, Albright, J., held that: (1) 1995 amendment to Workers' Compensation Act did not preclude employers from being charged increased premium taxes for "amortization of discount" to stop the workers' compensation fund deficit from increasing due to missing interest on discounted liabilities, i.e., income potential of assets not on hand because premium taxes in prior years were inadequate to meet anticipated obligations; (2) the Act did not preclude self- insured employers from being charged such increased premium taxes; and (3) imposing such increased premium taxes on self-insured employers was not a regulatory taking or a violation of substantive due process.

Affirmed. 
· Under the Administrative Procedures Act, appellate review of a circuit court's affirmance of agency action is de novo, with any factual findings made by the lower court in connection with alleged procedural defects being reviewed under a clearly erroneous standard.
· On appeal of an administrative order from a circuit court, the appellate court is bound by the Administrative Procedures Act's statutory standards for judicial review of contested cases, and reviews questions of law presented de novo, while findings of fact by the administrative officer are accorded deference unless the reviewing court believes the findings to be clearly wrong.
· Judicial review of an agency's construction of the statute it administers, as reflected in a rule promulgated by that agency, is limited, and the reviewing court does not have free reign to substitute its preferred construction of the statute for that of the agency.
· In cases where an agency's governing statute is silent or ambiguous with respect to a specific issue, the reviewing court shows substantial deference to the agency's construction as reflected in a rule or regulation or application thereof, unless the agency has exceeded its constitutional or statutory authority or has acted arbitrarily or capriciously.
