Alaska

Alyeska Pipeline Service Co. v. DeShong, 77 P.3d 1227 , Alaska, Oct 03, 2003.

Laid off workers' compensation claimant filed a claim for temporary total disability benefits from the date she was laid off. The Workers' Compensation Board awarded claimant temporary total disability benefits, with the condition that claimant repay the unemployment compensation benefits that she received. Employer appealed. The Superior Court, Third Judicial District, Anchorage, Fred Torrisi, J., affirmed. Employer appealed. The Supreme Court, Carpeneti, J., held that: (1) clear and convincing evidence established that workers' compensation claimant was not medically stable before she had surgery on her elbow, and (2) unemployment compensation benefits laid off workers' compensation claimant received did not prevent claimant from being awarded temporary total disability benefits.

Affirmed.
· When the superior court acts as an intermediate court of appeal in an administrative matter, the Supreme Court independently reviews and directly scrutinizes the merits of the administrative board's decision.
· Factual findings made by an administrative board are reviewed under the substantial evidence standard.
· Factual findings in an administrative proceeding will be upheld on appeal under substantial evidence test so long as there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
· In questions of law involving the administrative agency's expertise, a rational basis standard will be applied and the Supreme Court will defer to the agency's determination so long as it is reasonable; the rational basis standard is applied where the agency's expertise is involved or where the agency has made a fundamental policy decision.
· The Supreme Court will substitute its own judgment for questions of law that do not involve administrative agency expertise; in such cases the court adopts the rule of law that is most persuasive in light of precedent, reason, and policy.
· Where the question presented on appeal does not involve administrative agency expertise, the substitution of judgment standard is used; this standard is appropriate where the knowledge and experience of the agency is of little guidance to the court or where the case concerns statutory interpretation or other analysis of legal relationships about which courts have specialized knowledge.

Fuller v. City of Homer, 75 P.3d 1059 , Alaska, Aug 15, 2003.

City resident appealed city's decision to deny access to documents used by city manager in preparing annexation petition. The Superior Court, Third Judicial District, Homer, Harold M. Brown, J., upheld council's decision. Resident appealed. The Supreme Court held that documents were not protected from disclosure under deliberative process privilege.

Reversed and remanded.
· When a superior court acts as an intermediate court of appeal, Supreme Court gives no deference to its decision.

Colorado
Miller v. Colorado Dept. of Health Care Policy and Financing, 75 P.3d 1167 , Colo.App., Jul 03, 2003.

Claimant for Home Care Allowance (HCA) benefits appealed final decision of Department of Health Care Policy and Finance which disqualified him from receiving HCA benefits after he became eligible for greater Social Security Disability Insurance (SSDI) benefits. The District Court, City and County Court of Denver, J. Stephen Phillips, J., upheld the Department's decision. Claimant appealed. The Court of Appeals, Nieto, J., held that: (1) Aid to the Needy Disabled (AND), and not Supplemental Security Income (SSI), was the "appropriate categorical grant standard" for determining if claimant was eligible to receive HCA benefits, and (2) "appropriate categorical grant standard" language of HCA regulation was not rendered meaningless by application of AND standard so as to preclude HCA benefits.

Affirmed.
· The decision of an administrative agency may be reversed only if the court finds the agency acted in an arbitrary and capricious manner, made a determination that is unsupported by the evidence in the record, erroneously interpreted the law, or exceeded its constitutional or statutory authority.
· Interpretation of a regulation by an administrative agency charged with its enforcement is generally entitled to great deference and must be accepted if it has a reasonable basis in law and is warranted by the record.

Connecticut

Balf Co. v. Planning and Zoning Com'n of Town of Manchester, 79 Conn.App. 626, 830 A.2d 836 , Conn.App., Sep 23, 2003.

Town planning and zoning commission appealed from the judgment of the Superior Court, Judicial District of Hartford, Maloney, J., sustaining the appeal by landowner from the commission's denial of a special exception permit for the construction and operation of a concrete manufacturing plant on landowner's property. The Appellate Court, West, J., held that town zoning regulations requiring special exception permits for large site development were concerned with the area of disturbance associated with the proposed construction activity, taking into account the actual construction of buildings and associated infrastructure as well as any ancillary landscaping.

Affirmed.
· The doctrine of exhaustion of administrative remedies furthers the salutary goals of relieving the courts of the burden of deciding questions entrusted to an agency in advance of possible judicial review.
· Exceptions to doctrine of exhaustion of administrative remedies are narrowly construed.
· Mere conclusory assertion that the administrative agency will not reconsider its decision does not mean that resort to the agency would be futile nor does the fact that the fact finder previously indicated how it would decide the claim with respect to futility exception to doctrine of exhaustion of administrative remedies.
· Futility, as exception to doctrine of exhaustion of administrative remedies, is more than mere allegation that the administrative agency might not grant the relief requested.

D.C.

Georgetown University v. District of Columbia Dept. of Employment Services, 830 A.2d 865 , D.C., Aug 21, 2003.

Upon citing exclusivity provision of Workers' Compensation Act in hospital employee's separate medical malpractice action against hospital, hospital sought review of decision of Department of Employment Services (DOES) finding that injured hospital employee was not entitled to workers' compensation benefits. The Court of Appeals, Belson, Senior Judge, held that: (1) presumption that injury was compensable was applicable to action; (2) evidence did not support finding that hospital employee's ankle injury did not arise out of and in the scope of employment; and (3) DOES was required to consider whether employer's conduct in administering injection to employee's ankle aggravated or complicated injury.

Reversed and remanded.
· Appellate court's review of decisions of administrative agencies is limited to determining whether the order is in accordance with law and supported by substantial evidence in the record.
· Appellate court must affirm an agency decision unless it is arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.
· Credibility determinations of a hearing examiner are accorded special deference by the appellate court.

Illinois
Burns v. Department of Employment Sec., 342 Ill.App.3d 780, 795 N.E.2d 972, 277 Ill.Dec. 304 , Ill.App. 1 Dist., Aug 12, 2003.

Employee sought review of Department of Employment Securities' denial of her request for unemployment benefits. The Circuit Court, Cook County, John A. Ward, J., dismissed for ineffective service on employer. Employee appealed. The Appellate Court, McBride, J., held that, as a matter of first impression, good- faith exception applied to employee to excuse her noncompliance with notice requirements of Review Law when serving employer.

Reversed and remanded.
· Even in the absence of a timely objection, the requirements of the Administrative Review Law are not waivable.
· The Review Law grants special statutory jurisdiction to circuit courts to review decisions of administrative agencies when such decisions are properly appealed to them.

· The Review Law, which allows circuit courts to review decisions of administrative agencies, delimits the court's power to hear the case.
· The purpose of the 35-day period for judicial review of an administrative decision is to hasten the procedure of administrative review and avoid undue delay.
· Under the Review Law, which allows circuit courts to review decisions of administrative agencies, a party seeking to invoke special statutory jurisdiction must strictly adhere to the prescribed procedures in the statute.
· Noncompliance with the 35-day period for judicial review of an administrative decision may result in dismissal of the complaint for review, unless a good- faith effort to comply with the requirement is made.
· Courts should not find hypertechnical excuses to avoid deciding the merits of disputes, when no delay or harm was caused by the technical violation to any party.

Dukett v. Regional Bd. of School Trustees of Calhoun, Greene, Jersey and Macoupin Counties, 342 Ill.App.3d 635, 795 N.E.2d 945, 277 Ill.Dec. 277, 180 Ed. Law Rep. 859 , Ill.App. 4 Dist., Aug 07, 2003.

Parents filed detachment and annexation petition seeking to transfer their property from one school district to another. After regional school district board denied petition, parents filed complaint for administrative review. The Circuit Court, Macoupin County, Thomas P. Carmody, J., found that board's denial was not contrary to the manifest weight of the evidence, and that board's findings and conclusions were supported by the evidence and the record. Parents appealed. The Appellate Court, Appleton, J., held that evidence was sufficient, in absence of substantial detriment to either detaching or annexing school district, to support grant of parents' detachment and annexation petition.

Reversed.
· Review of an administrative order that involves mixed questions of fact and law should be reversed only if it is clearly erroneous.
· Under Administrative Review Law, findings and conclusions of regional school boards on questions of fact are held to be prima facie true and correct; however, this rule does not relieve a court of the important duty to examine the evidence in an impartial manner and to set aside an order which is unsupported in fact.

Kalita v. White, 342 Ill.App.3d 796, 795 N.E.2d 903, 277 Ill.Dec. 235 , Ill.App. 1 Dist., Aug 05, 2003.

Motorist appealed from zero-tolerance suspension of his driver's license by Secretary of State. The Circuit Court, Cook County, Richard J. Billik, Jr., J., affirmed. Motorist appealed. The Appellate Court, McBride, P.J., held that: (1) sworn reports of arresting officer were admissible in evidence in administrative hearing on motorist's petition to rescind suspension; (2) hearing officer was entitled to rely on arresting officer's sworn reports in view of motorist's failure to subpoena arresting officer; (3) defect in service of written notice of suspension did not deprive motorist of due process or prejudice him; and (4) zero-tolerance suspension did not require proof that breath test machine at police station was operational in view of motorist's refusal to take breath test at station.

Judgment affirmed.
· Defect in service of written notice of zero-tolerance suspension of 18-year-old motorist's driving privileges, arising from police officer's handing of that written notice to motorist's mother at police station, did not deprive motorist of due process or prejudice him; motorist received prompt and actual notice from arresting officer of suspension and his right to request a rescission hearing, and he acted upon that notice 21 days after his arrest by filing a petition to rescind the suspension.
· A court may not disturb the administrative decision unless it is against the manifest weight of the evidence or is arbitrary and capricious.
· If the record contains any evidence which fairly supports the agency's decision, such decision is not against the manifest weight of the evidence and must be sustained upon review.
· A court of review will not find the administrative decision to contravene the manifest weight of the evidence unless no rational trier of fact could agree with the administrative decision after viewing the evidence in the light most favorable to defendant.
· A decision of an administrative agency contravenes the manifest weight of the evidence only when the opposite conclusion is clearly evident

Resource Technology Corp. v. Commonwealth Edison Co., 795 N.E.2d 936, 277 Ill.Dec. 268 , Ill.App. 1 Dist., Aug 06, 2003.

Owner of qualified solid waste energy facilities (QSWEFs) appealed decision of the Commerce Commission that electric utility was not required to pay the retail rate for electricity generated by solid waste energy facility beyond the configured capacity of ten megawatts. The Appellate Court, Wolfson, J., held that: (1) the Commission's decision was not a "declaratory ruling" within the meaning of rule permitting Commission to issue declaratory ruling and making such rulings unappealable; (2) the improper procedure was no barrier to deciding the merits of appeal; and (3) Commission's 1997 order describing a total output for fifteen facilities did not impose a maximum output level at any facility and, therefore, did not support Commission's subsequent decision.

Reversed.
· Whether, and to what extent, a relevant statute precludes judicial review of agency action is determined by its express language, the structure of the statutory scheme, its objectives, its legislative history, and the nature of the administrative action involved; of particular importance is whether the statute contains standards, goals, or criteria by which a court may evaluate agency action.
· An administrative agency derives its power to act solely from the statute by which it was created, although the agency charged with enforcing a statute is given inherent authority and wide latitude to adopt regulations or policies reasonably necessary to perform the agency's statutory duties.

Louisiana

Piper v. Shakti, Inc., 856 So.2d 144, 2002-1010 (La.App. 3 Cir. 10/1/03) , La.App. 3 Cir., Oct 01, 2003.

Workers' compensation claimant appealed from the dismissal of his claim against his employer by the Office of Workers' Compensation, District 2, Rapides Parish, James L. Braddock, J., for failure to prosecute. The Court of Appeal, Doucet, C.J., held that record was insufficient to support dismissal of claim.

Reversed and remanded.
· With regard to administrative agencies, the more specific laws which govern the agency govern over the more general laws of Louisiana's Administrative Procedures Act (APA) or of the Code of Civil Procedure.

Maryland
Community And Labor United For Baltimore Charter Committee (CLUB) v. Baltimore City Board Of Elections, 377 Md. 183, 832 A.2d 804 , Md., Sep 15, 2003.

Civic organizations and voters alleging violation of the Open Meetings Act filed complaint against city council, mayor, State Board of Elections, and city board of elections to block alternative proposal for restructuring city council. The Circuit Court, Baltimore City, Allison, J., denied request for preliminary injunction. Organizations and voters appealed, and certiorari was granted. The Court of Appeals, Eldridge, J., held that: (1) council president had an obligation to provide reasonable written notice in advance of the council meeting, even if she did not anticipate a quorum; (2) it did not matter that citizen and members of the media learned about the meeting; (3) council was required to provide notice of luncheon meeting; and (4) the appropriate remedy was to declare the action void and order removal of the proposal from election ballot.

Reversed.
· While the Open Meetings Act does not afford the public any right to participate in the meetings, it does assure the public right to observe the deliberative process and the making of decisions by the public body at open meetings; in this regard, it is clear that the Act applies, not only to final decisions made by the public body exercising legislative functions at a public meeting, but also to all deliberations which precede the actual legislative act or decision, unless authorized to be closed to the public.
· It is the deliberative and decision-making process in its entirety which must be conducted in meetings open to the public since every step of the process, including the final decision itself, constitutes the consideration or transaction of public business.
· The clear policy of the Open Meetings Act is to allow the general public to view the entire deliberative process.

Missouri
Buchholz Mortuaries, Inc. v. Director of Revenue, 113 S.W.3d 192 , Mo., Jul 29, 2003.

Director of Revenue appealed decision of the Administrative Hearing Commission, Karen A. Winn, Commissioner, granting a refund to taxpayer. The Supreme Court, Duane Benton, J., held that: (1) burial containers were fixtures not subject to sales tax, and (2) caskets were personal property, subject to sales tax.

Affirmed in part, reversed in part, and remanded.
· The Supreme Court adopts the factual findings of the Administrative Hearing Commission.

Nevada

City of Las Vegas Downtown Redevelopment Agency v. Pappas, 76 P.3d 1 , Nev., Sep 08, 2003.

City redevelopment agency brought eminent-domain action against property owners to obtain parcels of a city block for redevelopment project. After agency's motion for immediate occupancy was granted, owners brought counterclaims. Agency's motion for summary judgment was granted as to all but one of the counterclaims, and owners' appeal was dismissed. After owners moved to dismiss agency's action, the Eighth Judicial District Court, Clark County, Don P. Chairez, Stephen L. Huffaker, and Mark Denton, JJ., dismissed the action and, later, owners' remaining counterclaim. Agency and owners appealed. The Supreme Court, Becker, J., held that: (1) owners did not waive their challenge to taking on grounds of lack of public use and necessity; (2) project constituted public purpose under federal and state constitutions; (3) judicial review was barred as to whether substantial evidence supported agency's determination that project area suffered from blight; (4) fact that owners' property did not itself suffer blight did not prohibit agency from taking property; (5) agency's taking of property, rather than leasing it, did not constitute bad faith, and thus trial court erred by determining that taking was not necessary; (6) owners did not show any basis for their counterclaims based on inverse condemnation, just compensation, or due process; (7) agency was not required to accept owners' proposed participation in project by entering into ground leases; but (8) genuine issues of material fact existed as to counterclaims based on lost rent and interference.

Affirmed in part, reversed in part, and remanded with instructions.
· "Substantial evidence" is that which a reasonable mind might accept as adequate to support a conclusion.

New Jersey

Kosmin v. New Jersey State Parole Bd., 363 N.J.Super. 28, 830 A.2d 914 , N.J.Super.A.D., Jun 18, 2003.

Petitioner incarcerated for aggravated manslaughter filed application for parole. The State Parole Board ultimately denied application, and petitioner appealed. The Superior Court, Appellate Division, Pressler, P.J.A.D., held that: (1) Board was not entitled to disregard order of the Court to provide written reasons for denial of application for parole, and (2) denial of application for parole was arbitrary and unreasonable.

Reversed.
· Like the trial courts, state administrative agencies are free to disagree with decisions of the appellate courts; they are not, however, free to disregard them.

New Mexico

Board of Com'rs of Dona Ana County v. Las Cruces Sun-News, --- N.M. ----, 76 P.3d 36, 2003-NMCA-102 , N.M.App., Jun 11, 2003.

County filed petition seeking declaration that newspaper was not entitled to records relating to settlements of civil suits by female inmates of county detention center in which they alleged they had been sexually abused by county detention officers. Newspaper counterclaimed, alleging county's failure to disclose the records constituted a violation of the Inspection of Public Records Act (IPRA). The District Court of Doña Ana County, Robert E. Robles, D.J., issued an amended final order directing the county to produce settlement documents, and county appealed. The Court of Appeals, Bustamante, J., held that: (1) trial court did not abuse its discretion by denying county's request for a protective order; (2) records sought by newspaper were not protected from disclosure by exception for records created or maintained by the Risk Management Division; (3) attorney-client privilege did not extend to settlement agreements; (4) county's interest in protecting public funds did not outweigh the public interest in accessing public records; (5) county did not establish there was reasonable probability a fair and impartial trial could not be had on remaining civil claims against it if records were disclosed; (6) county did not have standing to assert right of county detention officers to a fair trial in the criminal proceedings; and (7) newspaper was entitled to its attorney fees.

Affirmed.
· Provision in Open Meetings Act authorizing closed session meetings pertaining to threatened or pending litigation in which the public body is or may become a participant incorporates the attorney-client privilege by protecting confidential communications between attorneys and their public agency clients.

Ohio

Kirch v. Ohio Bur. of Workers' Comp., --- N.E.2d ----, 2003 WL 22233514, 2003-Ohio-5211 , Ohio App. 10 Dist., Sep 30, 2003.

Former employee of state agency brought action against the agency for declaratory judgment and injunctive relief, seeking declaration that he had statutory right to counsel when his manager asked him questions during an investigatory interview at work. The Court of Common Pleas, Franklin County, No. 00CVH-08-7763, granted summary judgment in favor of agency. Former employee appealed. The Court of Appeals, Peggy L. Bryant, J., held that the investigatory interview did not rise to the level of formality necessary to constitute an "administrative or executive proceeding or investigation" within meaning of statute governing witness's right to counsel in proceedings before administrative officials.

Affirmed.
· The administration of an oath to a witness is an indicia of formality that a court could consider in determining whether an inquiry had the requisite level of formality to be deemed an "administrative or executive proceeding or investigation" within meaning of statute giving witness the right to assistance of counsel in any administrative or executive proceeding or investigation before any public official, department, board, bureau, commission, agency, or representative thereof.

Oklahoma

In re Mainstreet Pharmacy, 76 P.3d 91, 2003 OK CIV APP 68 , Okla.Civ.App. Div. 3, Jul 17, 2003.

Pharmacist and his internet pharmacy petitioned for judicial review of decision of State Board of Pharmacy revoking pharmacist's license and permit for pharmacy. After venue was transferred, the District Court, Oklahoma County, Niles Jackson, J., affirmed Board's decision. Pharmacist and pharmacy appealed. The Court of Civil Appeals, Kenneth L. Buettner, J., held that: (1) by relying solely on briefs, district court impermissibly denied itself meaningful review; (2) such error was not harmless; and (3) venue for judicial review of Board's decision was proper in county in which pharmacy was physically located, even if venue was also proper in county from which Board issued permit.

Reversed and remanded.
· Briefs and argument do not constitute evidence, for purposes of judicial review of an administrative decision.
· Review of an administrative order is fatally flawed if the district court on review does not have the record before it; there is no way any party or the court can waive this requirement.
· Where an appeal of an agency action raises sufficiency of the evidence issues, it is error not to review the administrative record.
· Venue for judicial review of an agency decision is at the option of the petitioner.
· Venue statute of Administrative Procedures Act does not permit the agency to request for transfer of venue of judicial review of agency's decision.

Pennsylvania

Ingram v. Newman, 830 A.2d 1099 , Pa.Cmwlth., Aug 27, 2003.

Inmate filed a petition for review asserting that the prothonotary and clerk of courts and the Secretary of the Department of Corrections (DOC) improperly deducted funds from his inmate account to pay sentenced costs, fines, and restitution. The Commonwealth Court, No. 830 M.D. 2002, Simpson, J., held that: (1) the sentencing court's failure to hold a hearing prior to the deductions was not an unauthorized taking of inmate's private property in violation of due process; (2) inmate's petition for review in the Commonwealth Court was an improper collateral attack on the sentence; and (3) inmate had no due process right to a hearing on the amount that DOC would deduct from his inmate account.

Petition dismissed.
· In ruling on an application for summary relief, in the context of judicial review of a governmental determination, the court must view the evidence in the light most favorable to the non-moving party.
· Judgment on an application for summary relief, in the context of judicial review of a governmental determination, may only be entered in cases where there is no genuine issue of material fact and the right to judgment is clear as a matter of law.
· The statute authorizing the Department of Corrections (DOC) to collect fines, costs, and restitution from inmate prison accounts and to forward the funds to a designated representative of the sentencing county does not facially deny due process, because hearings are provided at appropriate times.

Wyoming
Airtouch Communications, Inc. v. Department of Revenue, State of Wyo., 76 P.3d 342, 2003 WY 114 , Wyo., Sep 12, 2003.

Taxpayers sought review of ad valorem valuation by Department of Revenue (DOR). The State Board of Equalization (SBOE) affirmed the valuations. Taxpayers appealed. The District Court, Laramie County, E. James Burke, J., entered judgment for DOR. Taxpayers appealed. The Supreme Court, Kite, J., held that: (1) taxpayers' cellular service companies were "telephone companies" for purposes of ad valorem taxation, and (2) taxpayers failed to prove the value of intangible property was identifiable and separable from the enhanced value of the business determined through the unitary method.

Affirmed in part, reversed in part, and remanded.
· The reviewing court will affirm an agency's conclusions of law when they are in accordance with the law; however, when the agency has failed to properly invoke and apply the correct rule of law, the reviewing court will correct the agency's error.

· The rules of statutory interpretation also apply to the interpretation of administrative rules and regulations.

· If a court determines that a statute is clear and unambiguous, it will give effect to the plain language of the statute.
· In administrative matters where evidence is presented by only one party or procedural rulings are made, courts review the entire record to determine whether the action was arbitrary or capricious.

