Alabama

Barngrover v. Medical Licensure Com'n of Alabama, 852 So.2d 147 , Ala.Civ.App., Jul 26, 2002.

Physician petitioned to set aside decision of Medical Licensure Commission reprimanding his license to practice medicine. The Montgomery Circuit Court, No. CV-01-498, Charles Price, J., affirmed in part and reversed in part. Physician appealed and the Commission cross-appealed. The Court of Civil Appeals, Yates, P.J., held that: (1) substantial evidence supported Commission's finding that physician had obtained or had procured Alabama medical license through fraud, and (2) Commission was not required to await outcome of appeal of disciplinary action taken by Georgia against licensee to practice medicine before initiating its own disciplinary proceedings against him.

Affirmed in part, reversed in part, and remanded.
· Generally, the courts will pass only on questions of whether the administrative agency has acted within its constitutional or statutory powers, whether its order or determination is supported by substantial evidence, and whether its action is reasonable and not arbitrary.
· The Court of Appeals reviews the trial court's ruling on agency decisions with no presumption of correctness, because the trial court was in no better position to review the order of the agency than the appellate court is.
· The presumption of correctness does not attach to the hearing officer's conclusions of law; further, no presumption of correctness exists when a hearing officer improperly applied the law to the facts.

Connecticut

Balf Co. v. Planning and Zoning Com'n of Town of Manchester, 79 Conn.App. 626, 830 A.2d 836, Conn.App., Sep 23, 2003.

Town planning and zoning commission appealed from the judgment of the Superior Court, Judicial District of Hartford, Maloney, J., sustaining the appeal by landowner from the commission's denial of a special exception permit for the construction and operation of a concrete manufacturing plant on landowner's property. The Appellate Court, West, J., held that town zoning regulations requiring special exception permits for large site development were concerned with the area of disturbance associated with the proposed construction activity, taking into account the actual construction of buildings and associated infrastructure as well as any ancillary landscaping.

Affirmed.
· The doctrine of exhaustion of administrative remedies furthers the salutary goals of relieving the courts of the burden of deciding questions entrusted to an agency in advance of possible judicial review.
· Exceptions to doctrine of exhaustion of administrative remedies are narrowly construed.
· Mere conclusory assertion that the administrative agency will not reconsider its decision does not mean that resort to the agency would be futile nor does the fact that the fact finder previously indicated how it would decide the claim with respect to futility exception to doctrine of exhaustion of administrative remedies.
· Futility, as exception to doctrine of exhaustion of administrative remedies, is more than mere allegation that the administrative agency might not grant the relief requested.
Connecticut Light and Power Co. v. Department of Public Utility Control, 266 Conn. 108, 830 A.2d 1121 , Conn., Sep 30, 2003.

Electric utility sought judicial review of a decision by the Department of Public Utility Control holding that utility was required to apply the entire net proceeds from sale of non-utility property to reduce stranded costs, and disallowing costs of previous sale attempts and internal labor costs. The Superior Court, judicial district of New Britain, Owens, J., dismissed appeal, and utility appealed. After transferring the case to itself from the Appellate Court, the Supreme Court, Sullivan, C.J., held that: (1) utility was required to reduce stranded costs by net proceeds from sale of non-utility real property; (2) costs incurred by unsuccessful attempts at sale were not deductible; and (3) internal labor costs were not deductible.

Affirmed.
· Substantial evidence supports an agency decision if the administrative record affords a substantial basis of fact from which the fact in issue can be reasonably inferred; this substantial-evidence standard is highly deferential and permits less judicial scrutiny than a clearly-erroneous or weight-of-the- evidence standard of review.
· The burden is on the plaintiff to demonstrate that an agency's factual conclusions were not supported by the weight of substantial evidence on the whole record.

Fort Trumbull Conservancy, LLC v. City of New London, 265 Conn. 423, 829 A.2d 801 , Conn., Aug 19, 2003.

Conservation organization brought action against city, city's redevelopment agency, city's development agency, and the state's Department of Economic and Community Development, seeking to bar implementation of municipal development plan based on numerous alleged violations of federal, state and local law. The Superior Court, Judicial District of New London, D. Michael Hurley, Judge Trial Referee, granted defendants' motion to dismiss complaint for lack of standing. Organization appealed. After transferring appeal from the Appellate Court, the Supreme Court, Palmer, J., held that: (1) organization lacked standing to bring suit to enjoin implementation of the plan under statute governing actions for declaratory and equitable relief against unreasonable pollution, and (2) organization failed to demonstrate classical aggrievement for standing purposes.

Affirmed.
· The objection of want of subject matter jurisdiction may be made at any time and the court or tribunal may act on its own motion, and should do so when the lack of jurisdiction is called to its attention.

Kuehl v. Z-Loda Systems Engineering, Inc., 265 Conn. 525, 829 A.2d 818 , Conn., Sep 02, 2003.

Appeal was taken from decision of the workers' compensation commissioner denying employee's widow's claim for survivor's benefits. The compensation review board affirmed the decision of the commissioner, and widow appealed. The Supreme Court, Palmer, J., held that, as matter of first impression, widow's failure to comply with statutory notice of claim requirement rendered her ineligible to obtain survivor's benefits.

Affirmed.
· A state agency is not entitled to special deference when its determination of a question of law has not previously been subject to judicial scrutiny.

Florida

Terry v. Board of Trustees of City Pension Fund, 854 So.2d 273, 28 Fla. L. Weekly D2184 , Fla.App. 4 Dist., Sep 17, 2003.

Former city firefighter filed petition for writ of certiorari, challenging decision of board of trustees of city pension fund as it related to offset that would reduce service-incurred disability pension until entire workers' compensation settlement had been recouped. The Circuit Court, Seventeenth Judicial Circuit, Broward County, Miette K. Burnstein, J., dismissed petition. Firefighter filed writ of certiorari. The District Court of Appeal, Stone, J., held that board's decision was quasi-judicial action, and thus trial court had jurisdiction.

Petition granted.
· Certiorari will not lie to review legislative decisions.
Georgia

Macon Water Authority v. City of Forsyth, 262 Ga.App. 224, 585 S.E.2d 131, 3 FCDR 2040 , Ga.App., Jun 26, 2003.

Neighboring city sought to compel arbitration of its claim that municipal water authority breached contract to supply electricity. The Superior Court, Bibb County, Brown, J., ordered arbitration, and municipal water authority appealed. The Court of Appeals, Eldridge, J., held that: (1) city did not waive right to arbitrate; (2) flooding of water treatment plant did not nullify contract; and (3) city was not collaterally estopped from litigating issue of breach of contract.

Affirmed.
· Under Georgia law, administrative decisions may have a collateral estoppel effect in a subsequent judicial proceeding.

Hawai'i
Hawaii Electric Light Co., Inc. v. Department of Land and Natural Resources, 102 Hawai'i 257, 75 P.3d 160 , Hawai'i, Jul 08, 2003.

Landowner submitted an application to modernize and expand an electric generating station on state conservation land. Neighbors, competitor, and Department of Land and Natural Resources (DLNR) asked for a contested case hearing. The Board of Land and Natural Resources (BLNR) failed to secure four votes by members. Several parties appealed. The Third Circuit Court, Ronald Ibarra, J., invalidated BLNR's votes and remanded. The Department of Hawaiian Home Lands (DHHL) was allowed to intervene. On remand, the Board denied application by vote of three to two. Landowner appealed and sought declaratory judgment. The Third Circuit Court ruled in its favor. Appeals were taken. The Supreme Court, Acoba, J., held that: (1) four votes, a majority of all members, are necessary for the BLNR to take any action, and (2) as a matter of first impression, votes by three of five members of BLNR was not a "decision" within the meaning of former statute entitling landowner to put the land to the use or uses requested in the owner's application, if BLNR fails to render decision within 180 days

Affirmed.
· The failure of the Board of Land and Natural Resources (BLNR) to make findings and conclusions regarding conservation district use application did not violate due process rights of applicant's neighbors, competitor, and the Department of Hawaiian Home Lands (DHHL); the dispositive issue on appeal concerned the need for four BLNR votes to take action, the contested case hearing and the resulting votes of three and two were sufficient to protect the property interests from erroneous deprivation.
· Determination of the specific procedures required to satisfy due process requires a balancing of several factors: (1) the private interest which will be affected; (2) the risk of an erroneous deprivation of such interest through the procedures actually used, and the probable value, if any, of additional or alternative procedural safeguards; and (3) the governmental interest, including the burden that additional procedural safeguards would entail.
· Unless otherwise prescribed, the total number of members on a board is not reduced by an abstention, resignation, or vacancy.

Idaho


Chisholm v. Twin Falls County, --- Idaho ----, 75 P.3d 185 , Idaho, Jul 16, 2003.

Land owner petitioned for judicial review of county zoning administrator's grant of sub-threshold livestock confinement operation permit to dairy and for cancellation of permit. The District Court of the Fifth Judicial District, Twin Falls County, John C. Hohnhorst, D.J., dismissed the petition. Land owner appealed. The Supreme Court, Walters, J., held that zoning administrator was not required to give notice and hearing in front of planning and zoning commission before issuing permit.

Affirmed.
· In an appeal from the decision of the district court acting in its appellate capacity under the Idaho Administrative Procedures Act (IDAPA), the Supreme Court reviews the agency record independently of the district court's decision.
· Under the Idaho Administrative Procedures Act (IDAPA), the Supreme Court defers to the agency's findings of fact unless they are clearly erroneous.
· An agency's factual determinations are binding on the reviewing court, even where there is conflicting evidence before the agency, so long as the determinations are supported by evidence in the record.

Illinois

Sola v. Roselle Police Pension Bd., 342 Ill.App.3d 227, 794 N.E.2d 1055, 276 Ill.Dec. 805 , Ill.App. 2 Dist., Aug 06, 2003.

Police officer's widow filed complaint against pension board for declaratory and injunctive relief, alleging that she was improperly denied cost-of-living increase. Village intervened. The Circuit Court of Du Page County, Bonnie M. Wheaton, J., granted requested relief. Board and village appealed. The Appellate Court, Byrne, J., held that: (1) board failed to comply with 35-day time limit for review of administrative decision, and (2) widow was not required to exhaust administrative remedies.

Affirmed.
· A final and binding decision by administrative agency requires, at the very least, that agency has taken some definitive action with regard to application before it and that applicant has been informed of the action.
· The exhaustion of remedies doctrine, whereby a party cannot seek judicial review of an administrative agency action without first pursuing all available administrative remedies, contains an exception when the party attacks the agency's jurisdiction on the ground that it is not authorized by statute.

Indiana

Endres v. Indiana State Police, 794 N.E.2d 1089, 92 Fair Empl.Prac.Cas. (BNA) 985 , Ind.App., Aug 27, 2003.

State police officer petitioned for judicial review of decision by state police discharging him for refusal to work as riverboat gaming agent. The Superior Court, Marshall County, Robert O. Bowen, J., affirmed. Officer appealed. The Court of Appeals, Darden, J., held that: (1) federal case precluded relitigation of Title VII claim, and (2) discharge did not materially burden religious freedom.

Affirmed.
· Agency decisions as to findings of fact are accorded deference; however, no such deference is accorded to the agency's conclusions of law.

Kansas


Blue Cross and Blue Shield of Kansas, Inc. v. Praeger, 75 P.3d 226 , Kan., Aug 06, 2003.
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Kentucky

Lexington-Fayette Urban County Human Rights Com'n v. Wal-Mart Stores, Inc., 111 S.W.3d 886 , Ky.App., Jul 11, 2003.

Corporation sought judicial review of Urban County Human Rights Commission's default judgment on patron's racial discrimination claim. The Circuit Court, Fayette County, Gary D. Payne, J., vacated Commission's decision and ordered Commission to conduct a new hearing. Commission and patron appealed. The Court of Appeals, Combs, J., held that Corporation was not entitled to new hearing based on alleged improper notice.

Reversed and remanded.
· Scope of review of an agency's decision either by Court of Appeals or by Circuit Court is very limited, as focus of court's inquiry as to agency action is ultimately concerned with the question of arbitrariness.
· Courts do not have the authority to review the agency decisions de novo.
· Judicial review of an administrative action is confined to a determination of whether the action taken was arbitrary.
· So long as the agency's decision is supported by substantial evidence of probative value, it is not arbitrary and must be accepted as binding by the appellate court.

Louisiana

Wise v. Bossier Parish School Bd., 851 So.2d 1090, Rehearing Denied, 180 Ed. Law Rep. 378, 2002-1525 (La. 6/27/03) , La., Jun 27, 2003.

Tenured middle school teacher sought review of school board's decision to dismiss her for willful neglect of duty. The Twenty-Sixth District Court, Parish of Bossier, No. 91813, Cecil P. Campbell, II, J., upheld teacher's dismissal. Teacher appealed. The Court of Appeal, Stewart, J., 814 So.2d 699, reversed. Certiorari was granted. The Supreme Court, Knoll, J., held that evidence supported dismissal for repeatedly failing to follow principal's prohibition against sending students unescorted to principal's office.

Reversed.
· The word "arbitrary" implies a disregard of evidence or of the proper weight thereof.
· A conclusion is "capricious" when there is no substantial evidence to support it or the conclusion is contrary to substantiated competent evidence.

Michigan

Dana v. American Youth Foundation, 257 Mich.App. 208, 668 N.W.2d 174 , Mich.App., Jun 24, 2003.

Claimant sought review of denial of unemployment benefits from service organization. The Circuit Court, Grand Traverse County, Philip E. Rodgers, Jr., J., reversed and awarded benefits. Organization appealed. The Court of Appeals, Smolenski, P.J., held that, as a matter of first impression, service organization financed by government funds was not a "work-relief" or "work- training" program exempt from unemployment coverage under Michigan Economic Security Act (MESA), and thus could not deny unemployment benefits to claimant.

Affirmed.
· The appellate court has limited review of a trial court's review of an agency determination.
· The appellate court must determine whether the lower court applied correct legal principles and whether it misapprehended or grossly misapplied the substantial evidence test to the agency's factual findings; this standard of review is indistinguishable from the clearly erroneous standard of review.
· The reviewing court generally defers to the interpretation of a statute by the administrative agency responsible for administering it, unless that interpretation is clearly wrong.
· The Michigan Economic Security Act (MESA) should be liberally construed to achieve its intended goal.

Nebraska

Niewohner v. Antelope County Bd. of Adjustment, 12 Neb.App. 132, 668 N.W.2d 258 , Neb.App., Sep 02, 2003.

Operators of feedlot sought judicial review of a decision by county board of adjustment denying conditional use permit. The District Court, Antelope County, Patrick G. Rogers, J., dismissed appeal. Operators appealed. The Court of Appeals, Inbody, J., held that county board of adjustment had jurisdiction to hear appeal from county board of supervisors.

Reversed and remanded.
· An "administrative agency" is a governmental authority, other than a court and other than a legislative body, which affects the rights of private parties through either adjudication or rulemaking.

Nevada

Dayside Inc. v. First Judicial Dist. Court of State of Nevada, in and for Carson City, 75 P.3d 384 , Nev., Aug 29, 2003.

General contractor brought action against property owner to foreclose mechanic's lien despite contractual waiver of lien rights. The First Judicial District Court, Carson City, William A. Maddox, J., granted partial summary judgment dismissing the lien. Contractor filed petition for writ of mandamus or certiorari. The Supreme Court held that: (1) as a matter of first impression, the waiver did not violate public policy, and (2) consideration supported it.

Petition denied.
· A writ of certiorari serves to remedy jurisdictional excesses committed by an inferior tribunal, board, or officer, exercising judicial functions.

New Hampshire


Cook v. Sullivan, 829 A.2d 1059 , N.H., Aug 22, 2003.

Plaintiff landowners brought nuisance claim against defendant adjoining landowners, alleging defendants' filling and regrading of jurisdictional wetlands and construction of home on their property caused increased wetness on plaintiffs' property. After a bench trial, the Superior Court, Carroll County, T. Nadeau, J., granted injunctive relief to plaintiffs. Defendants appealed. The Supreme Court, Dalianis, J., held that: (1) Department of Environmental Services Wetlands Bureau's enforcement action did not have res judicata or collateral estoppel effect; (2) evidence established a nuisance; and (3) injunctive relief requiring defendants to remove fill and foundation from jurisdictional wetlands, which necessarily required defendants' house to be moved, was appropriate.

Affirmed.
· In order for res judicata to apply to an administrative decision, the officer or board must have been acting in a judicial capacity.
· Department of Environmental Services Wetlands Bureau was not acting in judicial capacity when it investigated plaintiff landowners' complaint regarding defendant adjoining landowners' filling and regrading of jurisdictional wetlands in connection with construction of home, ordered defendants to implement remediation plan, and found that defendants complied with plan, and thus, res judicata did not preclude plaintiffs from claiming that defendants failed to comply with statutes regarding filling and dredging of wetlands, in plaintiffs' action against defendants for nuisance, alleging defendants' activities had caused standing water to accumulate in buildings on plaintiffs' property; plaintiffs did not actively participate in Bureau's proceedings and were not included in negotiations between Bureau and defendants regarding remediation plan, and focus of Bureau's proceeding was to investigate and enforce wetlands regulations, not to protect plaintiffs' rights.
· Where the victim of a statutory wrong complains to the appropriate administrative agency but is not given control over the enforcement proceeding, it is the agency rather than the victim that is the party to whom the rules of res judicata apply.
· Plaintiff landowners did not have privity, as element of collateral estoppel, with Department of Environmental Services Wetlands Bureau in Bureau's prior enforcement action against defendant adjoining landowners, and thus, collateral estoppel did not preclude plaintiffs from claiming that defendants failed to comply with statutes regarding filling and dredging of wetlands, in plaintiffs' action against defendants for nuisance, alleging defendants' activities had caused standing water to accumulate in buildings on plaintiffs' property; there was no evidence plaintiffs either controlled Bureau's enforcement action or authorized Bureau to act on their behalf.

New York

Greene v. City of New York, 196 Misc.2d 125, 763 N.Y.S.2d 880, 2003 N.Y. Slip Op. 23584 , N.Y.Sup., Apr 24, 2003
Petitioner's application pursuant to CPLR article 78 to annul respondents' 2002 determination denying his request under the Freedom of Information Law (FOIL) for access to certain records relating to his 1985 murder and robbery conviction is dismissed as time-barred by the four-month statute of limitations (CPLR 217 [1]). The petition constitutes a belated attempt by petitioner and his attorneys to challenge respondents' 1996 denial of access to the same set of records. Counsel's broad 2002 FOIL request for records includes the prior requests made by petitioner. Petitioner's attorneys are bound by CPLR 217 (1), and cannot rely on FOIL to avoid the four-month limitations period. The statute of limitations accrued in 1996, and the subsequent, duplicative requests by petitioner or his counsel do not toll the statute of limitations.

Wong v. Gouverneur Gardens Housing Corp., 308 A.D.2d 301, 764 N.Y.S.2d 53, 2003 N.Y. Slip Op. 16523 , N.Y.A.D. 1 Dept., Sep 04, 2003.

Cooperative shareholder of apartment in Mitchell-Lama program, who sought declaratory judgment that she was lawful occupant of apartment after owner served her with preliminary notice of eviction, moved for a Yellowstone injunction to prevent owner from terminating her lease, pending determination of her action for declaratory judgment. Owner moved to dismiss. The Supreme Court, New York County, Louis York, J., granted shareholder a temporary restraining order (TRO) and denied owner's motion to dismiss. Appeal was taken. The Supreme Court, Appellate Division, held that primary jurisdiction required court to defer to administrative determination by New York City Department of Housing Preservation and Development (HPD).

Reversed.
· Doctrine of primary jurisdiction is intended to coordinate the relationship between courts and administrative agencies to the end that divergence of opinion between them not render ineffective the statutes with which both are concerned, and to the extent that the matter before the court is within the agency's specialized field, to make available to the court in reaching its judgment the agency's views concerning not only the factual and technical issues involved, but also the meaning of the statute administered by the agency.
· While concurrent jurisdiction does exist between courts and an administrative agency, where there is an administrative agency which has the necessary expertise to dispose of an issue, in the exercise of discretion, resort to a judicial tribunal should be withheld pending resolution of the administrative proceeding.

North Carolina


Harper v. City Of Asheville, 585 S.E.2d 240 , N.C.App., Sep 02, 2003.

Former civil service employee submitted a grievance alleging that city had unlawfully dismissed him from employment. The civil service board found that employee had voluntarily resigned. Employee filed petition for trial de novo. The Superior Court, Buncombe County, Robert D. Lewis, J., dismissed petition, finding employee was not entitled to relief by way of the writ of certiorari. Employee appealed. The Court of Appeals, Geer, J., held that: (1) trial court erred in reviewing board's decision pursuant to a writ of certiorari, but (2) absent any evidence supporting finding that employee was fired, board properly concluded it lacked subject matter jurisdiction to consider grievance.

Affirmed.
· Since the issue of subject matter jurisdiction is a question of law, the Court of Appeals could address the dispositive issue without remanding the case to superior court for application of the proper standard of review.

North Dakota


Barnes v. Workforce Safety and Ins., 668 N.W.2d 290, 2003 ND 141 , N.D., Sep 02, 2003.

Workers' compensation claimant appealed from order of the District Court, Oliver County, South Central Judicial District, Bruce A. Romanick, J., affirming denial by Workplace Safety and Insurance of benefits. The Supreme Court, Neumann, J., held that: (1) agency was entitled to rely on opinion of one of its own employees, and (2) finding that claimant's cervical spine problem was not compensable injury was supported by preponderance of evidence

Affirmed.
· On an appeal from the district court's judgment affirming an order of administrative agency, the Supreme Court reviews the decision of the administrative agency, rather than that of the district court, although the district court's analysis is entitled to respect.
· In reviewing the decision of an administrative agency, the Supreme Court exercises restraint in deciding whether the agency's findings of fact are supported by a preponderance of the evidence, and does not make independent findings or substitute its judgment for that of the agency.
· Questions of law, including the interpretation of a statute, are fully reviewable on appeal from an administrative decision.

Pennsylvania

Lencovich v. Bureau of Professional and Occupational Affairs, 829 A.2d 1238 , Pa.Cmwlth., Aug 12, 2003.

Probable cause screening committee of State Board of Nursing issued order requiring nurse to submit to mental and physical examination. Upon nurse seeking reconsideration, hearing examiner from the Bureau of Professional and Occupational Affairs, State Board of Nursing, No. 02-51-00516, upheld order requiring examination. Nurse filed petition for review. After earlier denying Board's motion to quash and Board's request for reconsideration, the Commonwealth Court, No. 2349 C.D. 2002, Cohn, J., held that: (1) Board's order was not collateral; (2) Board's order was not a final order; and (3) motion to quash would be granted even though motion had earlier been denied and reconsideration of denial had been sought and denied.

Motion to quash granted.
· Although nurse is not given due process before undergoing medical examination ordered by State Board of Nursing, where nurse's refusal to undergo examination results in an adverse consequence, such as license suspension, adverse consequence cannot take effect until full due process is afforded, including notice, hearing, adjudication, and appeal.
· Finality of agency's order for appellate purposes is question of subject-matter jurisdiction.
· When appealed administrative order is not final, Commonwealth Court can reverse decision of single judge denying motion to quash appeal, even where reconsideration of that order was sought and denied.
McCarthy v. Unemployment Compensation Bd. of Review, 829 A.2d 1266 , Pa.Cmwlth., Aug 13, 2003.

Claimant, who left employment in order to preserve retirement health care benefits, sought unemployment benefits. The Unemployment Compensation Board of Review, No. B-403973, summarily affirmed referee's denial of application for benefits. Claimant appealed. The Commonwealth Court, No. 2501 C.D. 2002, Cohn, J., held that claimant had necessitous and compelling reason to quit employment.

Reversed.
· In context of reviewing agency's findings of fact to determine whether they are supported by substantial evidence, "substantial evidence" is that which reasonable mind, without weighing evidence or substituting its judgment for that of factfinder, might accept as adequate to support conclusion reached.

South Carolina

Tennis v. South Carolina Dept. of Social Services, 355 S.C. 551, 585 S.E.2d 312 , S.C.App., Aug 11, 2003.

Director of day care facility brought action for judicial review of Department of Social Services' (DSS's) decision to deny her application to renew her license to operate a day care facility. The Circuit Court, Greenville County, Henry F. Floyd, J., affirmed. Director appealed. The Court of Appeals, Hearn, C.J., held that: (1) decision to deny license renewal was not supported by substantial evidence, and (2) director was entitled to attorney fees as prevailing party.

Reversed and remanded.
· Under the Administrative Procedures Act (APA), Court of Appeals will not substitute its judgment for that of an administrative agency as to the weight of the evidence on questions of fact.
· Substantial evidence, sufficient to support an administrative agency's decision under the Administrative Procedures Act (APA), is not a mere scintilla of evidence nor evidence viewed blindly from one side, but is evidence which, when considering the record as a whole, would allow reasonable minds to reach the conclusion that the agency reached.
· The possibility of drawing two inconsistent conclusions from the evidence will not mean an administrative agency's conclusion was unsupported by substantial evidence.
· The burden is on appellants to prove convincingly that an administrative agency's decision is unsupported by the evidence.

South Dakota

Moonlight Rose Co. v. South Dakota Unemployment Ins. Div., 668 N.W.2d 304, 2003 SD 96 , S.D., Aug 06, 2003.

Employer appealed from decision of the Department of labor, finding that company was required to make contributions to the unemployment insurance compensation fund for its retail rose sellers. The Circuit Court, Second Judicial Circuit, Minnehaha County, Gene Paul Kean, J., affirmed Department's decision. Employer appealed. The Supreme Court, Zinter, J., held that: (1) evidence supported trial court's findings that employer provided retail rose sellers with materials, set price of roses, and entered into a non-competition agreement with sellers; (2) evidence supported finding that employer instructed each retail rose seller where to sell flowers each evening; (3) evidence supported finding that employer provided to retail rose sellers a uniform, a cooler, and baskets; (4) evidence support findings that employer's retail rose sellers did not have their own business cards, did not advertise under business listing, did not have their own materials, and did not have sales tax licenses; and (5) rose sellers were not independent contractors, but rather employees.

Affirmed.
· Supreme Court examines agency findings in the same manner as the Circuit Court to decide whether they were clearly erroneous in light of all the evidence.
· If after careful review of the entire record the Supreme Court is definitely and firmly convinced a mistake has been committed by agency, only then will the Supreme Court reverse.
· Questions of law on appeal from an agency decision are fully reviewable.

Texas

Entergy Gulf States, Inc. v. Public Utility Com'n of Texas, 112 S.W.3d 208 , Tex.App.-Austin, Jul 11, 2003.

Electric utility, cities, Office of Public Utility Counsel (OPUC), industrial energy entity, and State petitioned for judicial review of Public Utility Commission (PUC) order in utility rate case purportedly deferring issue of whether certain portion of utility's costs in constructing nuclear power plant should be included in utility's rate base. The Judicial District Court reversed. On remand, PUC ordered certain portion of costs excluded from rate base. Utility appealed. The Judicial District Court reversed. PUC, OPUC, and utility appealed. The Court of Appeals, 883 S.W.2d 739, affirmed in part, reversed in part, and rendered. Utility appealed. The Supreme Court, 947 S.W.2d 887, reversed. On remand, PUC found that any costs above the adjusted definitive cost estimate were imprudent. Utility sought review. The 353rd Judicial District Court, Travis County, Suzanne Covington, J., affirmed. Utility appealed. The Court of Appeals, Lee Yeakel, J., held that: (1) statement by Supreme Court was not law of the case as to whether utility had established a prima facie case that costs were prudently incurred; (2) PUC complied with Supreme Court's order to render a straightforward decision on remand; (3) substantial evidence supported PUC's determination that costs in excess of definitive cost estimate were not prudent; and (4) PUC decision not to accept utility's cost-reconciliation study did not improperly prevent utility from establishing the prudence of costs.

Affirmed.
· To ascertain whether an agency's decision is supported by substantial evidence, a reviewing court determines whether, in considering the record upon which the decision is based, the evidence as a whole is such that reasonable minds could have reached the conclusion the agency must have reached in order to take the disputed action.
· In determining whether an agency's decision is supported by substantial evidence, the reviewing court may not substitute its judgment for the agency's and must consider only the record upon which the decision is based.
· The burden is on the complaining party to demonstrate an absence of substantial evidence to support an agency's decision.

Texas Advocates Supporting Kids with Disabilities v. Texas Educ. Agency, 112 S.W.3d 234, 180 Ed. Law Rep. 348 , Tex.App.-Austin, Jul 11, 2003.

Advocacy group for disabled children and their parents brought action against the Texas Education Agency (TEA), seeking a declaratory judgment invalidating limitations periods promulgated by TEA for administrative hearings to challenge disabled child's individualized education plan and for seeking judicial review of TEA's decision. On parties' motions for summary judgment, the 53rd Judicial District Court, Travis County, Darlene Byrne, J., granted each motion in part and denied each in part, concluding that the limitations period for administrative hearings was valid, but that limitations period for judicial review was invalid. Advocacy group and TEA appealed. The Court of Appeals, Bea Ann Smith, J., held that: (1) TEA did not exceed its statutory authority in promulgating one-year limitations period for administrative hearings; (2) legislature's delegation of such authority to TEA was not void for lack of reasonable standards to guide TEA; but (3) TEA did not have statutory authority to promulgate 90-day limitations period for judicial review of TEA's decisions.

Affirmed.
· An agency is entirely a creature of the legislature, possessing only such powers as are delegated to it.
· The powers of an agency include both the powers delegated by the legislature in clear and express statutory language, and any implied powers that may be necessary to perform a function or duty so delegated.
· When the legislature expressly confers a power on an agency, it also impliedly intends that the agency have whatever powers are reasonably necessary to fulfill its express functions or duties; however, an agency may not exercise what is effectively a new power on the theory that such exercise is expedient for the agency's purposes.
· The legislature may delegate powers to agencies established to carry out legislative purposes as long as the legislature establishes reasonable standards to guide the agency in exercising those powers.
· State legislature provided sufficient standards to guide Texas Education Agency (TEA) in the development of statewide program to comply with federal requirements under the IDEA, and thus such delegation of authority, including the authority to promulgate limitations period for administrative hearings concerning disabled child's individualized education plan, was not void for lack of reasonable standards, even though legislature provided no specific guidance regarding the enactment of limitations period.

Vermont


Butler v. Huttig Bldg. Products, 830 A.2d 44, 2003 VT 48 , Vt., May 23, 2003.

Claimant appealed from order of the Commissioner of Labor and Industry, R. Tasha Wallis, C., terminating his workers' compensation benefits due to fraud. The Supreme Court, Allen, C.J. (Ret.), Specially Assigned, held that: (1) Commissioner did not abuse its discretion in terminating claimant's right to any further temporary disability, medical, or vocational rehabilitation benefits, but (2) claimant's fraud did not warrant denying him compensation for his permanent disability.

Reversed and remanded.
· The Supreme Court will not disturb a discretionary decision by an administrative agency unless the decision demonstrates the agency abused its discretion or exercised it in an unrestrained manner.


In re Woodford Packers, Inc., 830 A.2d 100, 2003 VT 60 , Vt., Jun 26, 2003.

Applicant appealed decision of the Environmental Board vacating a land use permit that had been granted to it for a proposed retirement village by the district environmental commission. The Supreme Court held that: (1) Agency of Natural Resources (ANR) was not estopped from presenting evidence on appeal regarding the inadequacy of Federal Emergency Agency (FEMA) National Flood Insurance Program (NFIP) to support finding that project site would be free from flood hazards; (2) Secretary of ANR was authorized to make determinations as to what constituted a floodway or a floodway fringe without promulgating a rule; (3) Board reasonably concluded project did not satisfy shoreline criterion for land use permit; and (4) evidence supported determination that project failed to comply with criterion for soil erosion.

Affirmed.
· An administrative agency is not required to adopt rules or regulations to carry out what its authorizing statute specifically directs it to do.

Wyoming


In re Wilson, 75 P.3d 669, 2003 WY 105 , Wyo., Aug 29, 2003.

State Workers' Safety and Compensation Division filed petition to review decision of hearing officer from Office of Administrative Hearings that awarded claimant temporary total disability (TTD) benefits based on actual monthly earnings at time of injury. The District Court, Albany County, Jeffrey A. Donnell, J., entered order requiring average monthly income to be computed as an average over a period of time up to date of injury. Claimant appealed. The Supreme Court, Kite, J., held that claimant had "actual monthly earnings at the time of injury," for purposes of statute governing award of TTD benefits based on actual monthly earnings at time of injury.

District court's order reversed.
· Supreme Court affirms agency decisions when they are in accordance with the law and corrects those that are contrary to the law.
· When considering appeal from district court's review of agency's action, Supreme Court accords no special deference to district court's conclusions.
· When considering appeal from district court's review of agency's action, Supreme Court reviews case as if it had come directly to Supreme Court from administrative agency.
· When appeal is from contested case proceeding under Wyoming Administrative Procedure Act in which both parties presented evidence and factual findings were made, Supreme Court reviews findings for substantial evidence.
· For purposes of Supreme Court's review to determine whether substantial evidence existed to support findings in contested administrative proceeding, "substantial evidence" is relevant evidence that reasonable mind might accept in support of agency's conclusions.

