District Courts

Maine District Court

Associated Fisheries of Maine, Inc. v. Evans, 350 F.Supp.2d 247, D.Me., Dec 21, 2004.
Background: Fisheries association brought action against Secretary of Commerce, challenging validity of final rule amending Northeast Multispecies Fishery Management Plan. Parties cross-moved for summary judgment. 

Holding: The District Court, Singal, Chief Judge, held that challenge was mooted by superseding interim rule.

Defendant's motion granted.
· Changes to final regulations that are not in character with original scheme or logical outgrowth of public notice and comment should be remanded to agency for additional comment.
In re New Motor Vehicles Canadian Export Antitrust Litigation, 350 F.Supp.2d 160, 2005-1 Trade Cases P 74,662, D.Me., Dec 08, 2004.
Background: Buyers and lessees of new motor vehicles sued automobile companies and two national dealer associations for violations of state antitrust and consumer protection statutes and on the basis of common law restitution. Defendants moved to dismiss various claims. 

Holdings: The District Court, Hornby, J., held that 

(1) as indirect purchasers, buyers were precluded from recovery on various antitrust claims; 

(2) buyers could proceed on their claims for damages or restitution for antitrust violations under the laws of sixteen states and the District of Columbia, and for consumer protection violations under the laws of fourteen states and the District of Columbia; 

(3) buyers' allegations stated claims under those consumer protection statutes which did not require allegations of any false or deceptive acts; 

(4) dealer associations were not "suppliers" as defined by Utah Consumer Sales Practices Act (UCSPA); and 

(5) buyers were not entitled to pursue unjust enrichment claims against automobile companies.

Motion granted in part and denied in part.
· Under West Virginia law, a legislative rule approved by the legislature generally has the force of a statute itself, and is entitled to controlling weight, rather than mere deference; however, when a rule is approved only as part of omnibus legislation, it has no such effect and is subject to the analytical framework described in Chevron.

Circuit Courts
D.C. Circuit

Carus Chemical Co. v. U.S. E.P.A., 395 F.3d 434, 59 ERC 1794, 364 U.S.App.D.C. 339, 35 Envtl. L. Rep. 20,010, D.C.Cir., Jan 11, 2005.
Background: Chemical company petitioned for review of Environmental Protection Agency (EPA) action placing site it partly owned on National Priorities List (NPL) of hazardous waste sites pursuant to Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) and its implementing regulations. 

Holdings: The Court of Appeals, Ginsburg, Chief Judge, held that: 

(1) neither EPA's interpretation nor its application of disputed regulation was unreasonable; 

(2) site owner did not forfeit any claim that EPA failed adequately to consider more recent data by failing to say with reasonable specificity during period for public comment how those data would have affected Hazard Ranking System (HRS) score for site; and 

(3) EPA did not arbitrarily and capriciously disregard more recent data that site owner contended cast doubt upon decision to list site.

Petition denied.
· Agency is entitled to substantial deference in its interpretation of its own regulations.
· If agency's interpretation of its own regulation is not mere "litigation position," i.e., interpretation first articulated in course of litigation, court must defer to that interpretation unless alternative reading is compelled by regulation's plain language or by other indicia of agency's intent at time of regulation's promulgation.
· Challenge to agency's interpretation of its own regulation turns not on whether challenger has articulated rationale to support its interpretation, but on whether agency has offered explanation that is reasonable and consistent with regulation's language and history.
Center for Energy and Economic Development v. E.P.A., 398 F.3d 653, 59 ERC 1993, 365 U.S.App.D.C. 65, 35 Envtl. L. Rep. 20,044, D.C.Cir., Feb 18, 2005.
Background: Organization representing a group of pollution sources petitioned for review of Environmental Protection Agency's (EPA) approval of a regional alternative to its Regional Haze Rule, which was designed to improve visibility in national parks and wilderness areas. 

Holdings: The Court of Appeals, Stephen F. Williams, Senior Circuit Judge, held that: 

(1) organization had standing to challenge EPA's action, and 

(2) regional alternative violated Clean Air Act by using hybrid method for measuring visibility improvement.

Petition granted.
· Where an agency rule causes the injury, the redressability requirement for standing may be satisfied by vacating the challenged rule and giving the aggrieved party the opportunity to participate in a new rulemaking the results of which might be more favorable to it.
National Science and Technology Network, Inc. v. F.C.C., 397 F.3d 1013, 365 U.S.App.D.C. 62, 34 Communications Reg. (P&F) 1401, D.C.Cir., Feb 18, 2005.
Background: Holder of nine private land mobile radio licenses sought review of decision of Federal Communications Commission (FCC), 2003 WL 22216275, which found that licenses had lapsed due to nonconstruction. 

Holding: The Court of Appeals, Randolph, Circuit Judge, held that holder did not complete construction of systems within 12 months from date that licenses were granted, and did not request an extension of 12 month deadline.

Affirmed.
· Failure to pursue administrative remedies will be excused for futility only upon a showing that an adverse decision was a certainty.

Public Service Com'n of Kentucky v. F.E.R.C., 397 F.3d 1004, 365 U.S.App.D.C. 53, Util. L. Rep. P 14,547, D.C.Cir., Feb 18, 2005.
Background: Intervenors petitioned for review of decisions of the Federal Energy Regulatory Commission (FERC) in proceedings to set rates for the transmission of electricity over lines operated by a regional transmission organization. 

Holdings: The Court of Appeals, Roberts, Circuit Judge, held that: 

(1) FERC did not act arbitrarily and capriciously when it calculated the pertinent rate of return on equity for the organization by reference to a particular "proxy group" of publicly-traded companies; 

(2) FERC did not act arbitrarily and capriciously when it based the rate of return on the midpoint, rather than the median or mean, of the rates in the "proxy group"; but 

(3) FERC violated due process when it failed to place the parties on notice that its post-hearing order would contemplate an incentive-based premium for the organization's member transmission owners.

Petition granted in part.
· The Due Process Clause and the Administrative Procedure Act (APA) require that an agency setting a matter for hearing provide parties with adequate notice of the issues that would be considered, and ultimately resolved, at that hearing; this requirement ensures the parties' right to present rebuttal evidence on all matters decided at the hearing.

2nd Circuit


Flagg v. Yonkers Sav. and Loan Ass'n, FA, 396 F.3d 178, 2nd Cir.(N.Y.), Jan 21, 2005.
Background: Borrowers brought putative class action against federal savings association, stemming from its purported failure to pay applicable interest on mortgage escrow accounts. Plaintiffs moved for class certification and for summary judgment, and defendant moved to dismiss for failure to state claim for relief. The United States District Court for the Southern District of New York, William C. Conner, Senior District Judge, 307 F.Supp.2d 565, denied plaintiffs' motion and granted defendant's, and appeal was taken. 

Holdings: The Court of Appeals, Straub, Circuit Judge, held that: 

(1) regulations promulgated by the Office of Thrift Supervision (OTS) pursuant to the Home Owners' Loan Act (HOLA), that removed all legal obligations that federal savings associations might otherwise have to pay interest on mortgage escrow accounts and allowed such matters to be governed by loan contract, preempted New York law requiring payment of interest on escrow funds; 

(2) regulations were not arbitrary and did not exceed broad grant of authority to the OTS; 

(3) mortgage loan agreement did not evince, with requisite clarity, an intent to incorporate terms of preempted New York statutes requiring payment of interest on escrow accounts; and 

(4) federal savings association's failure to pay interest was not unconstitutional "taking."

Affirmed.
· Where Congress has directed administrator to exercise his discretion, his judgments are subject to judicial review only to determine whether he has exceeded his statutory authority or acted arbitrarily.
· Administrator's authority to promulgate regulations with intention of preempting state law is subject to judicial review only to determine whether he has exceeded his statutory authority or acted arbitrarily.
4th Circuit


Moore v. City of Asheville, N.C., 396 F.3d 385, 4th Cir.(N.C.), Jan 25, 2005.
Background: Street preacher brought § 1983 action challenging constitutionality of city noise ordinance he had been cited for violating. The United States District Court for the Western District of North Carolina, Lacy H. Thornburg, J., 290 F.Supp.2d 664, stayed proceedings pending outcome of state court proceedings, and preacher appealed. 

Holdings: The Court of Appeals, Niemeyer, Circuit Judge, held that: 

(1) Court of Appeals had jurisdiction to review district court's order; 

(2) addressing an issue of first impression, Younger abstention doctrine applied to bar street preacher's § 1983 action; and 

(3) exception to Younger doctrine for wholly prospective federal actions did not apply.

Affirmed and remanded.
· A defendant to a coercive state administrative proceeding must exhaust his state administrative and judicial remedies and may not bypass them in favor of a federal court proceeding in which he seeks effectively to annul the results of a state administrative body.
· Under federal common law, federal courts will apply res judicata to unreviewed determinations of state administrative agencies if the state itself would do so.
9th Circuit

The Lands Council v. Powell, 395 F.3d 1019, 05 Cal. Daily Op. Serv. 659, 2005 Daily Journal D.A.R. 885, 9th Cir.(Idaho), Jan 24, 2005.
Background: Environmental groups challenged the timber harvest approved by the United States Forest Service as part of a "watershed restoration" project in the Idaho Panhandle National Forest. The United States District Court for the District of Idaho, Edward J. Lodge, J., granted summary judgment in favor of the Forest Service, and groups appealed. 

Holdings: The Court of Appeals, Gould, Circuit Judge, held that: 

(1) Forest Service failed to take its required "hard look" with respect to prior timber harvests in its final environmental impact statement (EIS); 

(2) Forest Service failed to take its required "hard look" with respect to evidence of current trout habitat conditions; 

(3) Forest Service's heavy reliance on the water and sediment yields (WATSED) model violated National Environmental Policy Act (NEPA) because there was inadequate disclosure that the model's consideration of relevant variables was incomplete; 

(4) agency decision should have considered the fry emergence standard to comply with the forest plan under National Forest Management Act (NFMA); and 

(5) methodology that Forest Service used to calculate the amount of soil that was in a detrimental state was insufficiently reliable to satisfy NFMA.

Reversed and remanded with instructions.
· Generally, courts reviewing an agency decision are limited to the administrative record.
· District courts reviewing agency decisions are permitted to admit extra-record evidence: (1) if admission is necessary to determine whether the agency has considered all relevant factors and has explained its decision, (2) if the agency has relied on documents not in the record, (3) when supplementing the record is necessary to explain technical terms or complex subject matter, or (4) when plaintiffs make a showing of agency bad faith.
10th Circuit

Excel Corp. v. U.S. Department Of Agri., 397 F.3d 1285, 2005-1 Trade Cases P 74,740, 10th Cir., Feb 15, 2005.
Background: Meatpacker petitioned for review of order of United States Department of Agriculture (USDA), which found that meatpacker violated Packers and Stockyards Act and regulation by failing to disclose to producers a change in its formula for computing lean weight of hog carcasses, and which directed meatpacker to cease and desist from engaging in certain related practices. 

Holdings: The Court of Appeals, Briscoe, Circuit Judge, held that: 

(1) USDA did not act arbitrarily and capriciously in determining that meatpacker violated Act by failing to disclose to producers change in formula; 

(2) USDA did not act arbitrarily and capriciously in determining that meatpacker violated regulation requiring meatpackers to make known to sellers "the grading to be used"; and 

(3) cease and desist exceeded scope of meatpacker's violation.

Order enforced as modified.
· Generally speaking, an agency's decision must be supported by substantial evidence.
· Court of Appeals must defer to both formal and informal agency interpretations of an ambiguous regulation unless those interpretations are plainly erroneous or inconsistent with the regulation.
· Generally speaking, the Court of Appeals must uphold an agency's cease and desist order so long as the remedy selected bears a reasonable relation to the unlawful practices found to exist; Court may, however, narrow an agency's orders by deleting those portions for which a reasonable relationship to the offending conduct is lacking.
Other Courts
Court of International Trade

Former Employees of Murray Engineering, Inc. v. Chao, 358 F.Supp.2d 1269, CIT, Nov 15, 2004.
Background: Laid-off designers of industrial machinery sought judicial review of Labor Department's redetermination, following remand, 2004 WL 955607, that they were not eligible for trade adjustment assistance (TAA). 

Holdings: The Court of International Trade, Pogue, J., held that: 

(1) company's machinery designs were "articles" under the Trade Act of 1974, and 

(2) Department failed to consider all relevant factors when determining whether imports of directly competitive articles had contributed to layoffs.

Remanded.
· Where statute authorizing judicial review of agency action does not state precise level of review, courts have recourse to standards outlined under Administrative Procedure Act (APA).
