District Courts

California District Court

Cactus Corner, LLC v. U.S. Dept. of Agriculture, 346 F.Supp.2d 1075, E.D.Cal., Mar 11, 2004.
Background: Domestic fruit growers and packers sued Department of Agriculture (USDA), its Secretary, and Administrator of Department's Animal and Plant Health Inspection Service (APHIS), challenging rule allowing, and setting conditions for, resumption of importation of Spanish clementines, which had been suspended following discovery of live Mediterranean fruit fly (Medfly) larvae. 

Holdings: On cross-motions for summary judgment, the District Court, Wanger, J., held that: 

(1) APHIS acted within scope of its authority in promulgating rule; 

(2) APHIS did not act arbitrarily or capriciously; 

(3) promulgation of rule comported with Regulatory Flexibility Act (RFA); 

(4) Plant Protection Act's "sound science" procedures were comported with; and 

(5) environmental assessment (EA) or environmental impact statement (EIS) were not required.

USDA's motion granted.
· Although federal agency should articulate reasoning behind its findings justifying adoption of rule, agency need not prepare formal findings of fact in support of decision to adopt rule.
· Party challenging federal agency's adoption of rule on scope-of-authority grounds bears burden of making clear showing that action exceeded agency's authority.
· Federal agency action is arbitrary and capricious within meaning of Administrative Procedure Act (APA) when agency: (1) relies on factors which Congress did not intend agency to consider; (2) entirely fails to consider particularly relevant factors; (3) provides explanation for decision which is contradicted by evidence; or (4) reaches decision so implausible that it cannot be said to be mere difference of interpretation or product of agency's expertise.
· In reviewing reasonableness of federal agency decision, court may consider evidence outside administrative record: (1) when record needs to be expanded to explain agency action; (2) when agency has relied upon documents or materials not included in record; (3) to explain or clarify technical matter involved in agency action; and (4) where there has been strong showing in support of claim of bad faith or improper behavior on agency's part.
D.C. District Court

Friends of the Earth v. U.S. E.P.A., 346 F.Supp.2d 182, D.D.C., Nov 29, 2004.
Background: Environmental group petitioned for review of Environmental Protection Agency (EPA) decision to issue total maximum daily loads (TMDLs) on pollutants discharged into river, alleging that TMDLs violated Clean Water Act (CWA). District of Columbia Water and Sewer Authority intervened as defendant. Following transfer to district court, 333 F.3d 184, parties cross-moved for summary judgment. 

Holdings: The District Court, Urbina, J., held that: 

(1) EPA's use of seasonal and annual TMDLs was reasonable; 

(2) EPA reasonably concluded that TMDLs would achieve daily water quality standards; and 

(3) EPA properly assigned wasteload allocations in conformity with its regulations.

Defendants' motion granted.
· To determine if Congress has directly spoken to precise question at issue, for purpose of examining agency's interpretation of statute, court does not ask whether Congress has expressed any intention regarding meaning of general statutory term, but instead narrowly focuses on question at issue, thus reducing opportunities for reviewing court to substitute its own interpretation for that of agency.
· Courts disfavor post-hoc rationalizations of discretionary agency behavior, since such rationalizations prevent proper judicial review; however, agency may provide amplified articulation of its decision that goes beyond record, as long as court can find essential postulates for agency rule in record.
· Agency's scientific conclusions deserve deference by reviewing court when based on equivocal evidence.
New York District Court

New York v. U.S. E.P.A., 350 F.Supp.2d 429, 59 ERC 1495, S.D.N.Y., Aug 04, 2004.
Background: States and nongovernmental public health, environmental, religious, and farmworker organizations brought action challenging Environmental Protection Agency's (EPA) determinations on its reassessment of the safety of various pesticide residues on foods under the Food Quality Protection Act. EPA moved to dismiss for lack of subject matter jurisdiction. 

Holdings: The District Court, Lynch, J., held that: 

(1) EPA's determinations were final agency actions for purposes of review under the Administrative Procedure Act (APA); but 

(2) provision of Federal Food Drug and Cosmetic Act (FDCA) vesting exclusive jurisdiction over certain agency determinations in the Courts of Appeals precluded judicial review under the APA; and 

(3) FDCA provision precluded judicial review under the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA).

Motion granted.
· Two conditions must be satisfied for agency action to be final under the Administrative Procedure Act (APA): first, the action must mark the consummation of the agency's decisionmaking process--it must not be of a merely tentative or interlocutory nature; second, the action must be one by which rights or obligations have been determined, or from which legal consequences will flow.
· The Administrative Procedure Act (APA), by its very terms, limits the availability of the doctrine of exhaustion of administrative remedies to that which the statute or rule clearly mandates.
· The mere availability of an internal review process does not automatically foreclose judicial review under the Administrative Procedure Act (APA).
· The finality requirement for judicial review under the Administrative Procedure Act (APA) is concerned with whether the initial decisionmaker has arrived at a definitive position on the issue that inflicts an actual, concrete injury; the exhaustion requirement generally refers to administrative and judicial procedures by which an injured party may seek review of an adverse decision and obtain a remedy if the decision is found to be unlawful or otherwise inappropriate.
· Whether or not further administrative appeals are available to challenge agency action, the Administrative Procedure Act's (APA) presumption of judicial review applies so long as the determination is "final" under the APA; whether statute otherwise precludes review, either by setting forth an exclusive review procedure or by foreclosing it altogether, is a separate inquiry.
· Congressional intent to preclude administrative review under the Administrative Procedure Act (APA) must be specific: fact that a statute precludes review of a particular category of determinations does not mean that Congress intended to preclude review of other types of determinations covered by the same statute.
· Whether and to what extent a particular statute precludes judicial review under the Administrative Procedure Act (APA) is determined not only from its express language, but also from the structure of the statutory scheme, its objectives, its legislative history, and the nature of the administrative action involved.
· The presumption in favor of judicial review under the Administrative Procedure Act (APA) may be overcome where the congressional intent to preclude judicial review is fairly discernible in the statutory scheme; however, where substantial doubt about the congressional intent exists, the general presumption favoring judicial review of administrative action is controlling.
Circuit Courts
D.C. Circuit

Northern California Power Agency v. Nuclear Regulatory Com'n, Nuclear Reg. Rep. P 20,646, 393 F.3d 223, 364 U.S.App.D.C. 200, D.C.Cir., Dec 28, 2004.
Background: Regional power agency challenged order by Nuclear Regulatory Commission (NRC) concerning antitrust status of licenses expected to be transferred by bankrupt public utility. Following settlement in bankruptcy proceeding, utility, as intervenor, moved, unopposed, to dismiss agency's action as moot, and the Court of Appeals granted motion by clerk's order. Subsequently, agency moved to vacate NRC order. 

Holdings: The Court of Appeals, Randolph, Circuit Judge, held that: 

(1) clerical error justified recall of mandate issued via clerk's order, and 

(2) regional agency was entitled to vacatur of NRC order, since settlement in bankruptcy proceeding rather than agency's actions had caused mootness.

Motion granted.
· Court of Appeals itself, rather than Court's clerk's office, must decide issue of whether to vacate federal agency order or district court judgment that is subject of appeal.
Federal Circuit


Morris v. U.S., 392 F.3d 1372, 59 ERC 1641, 34 Envtl. L. Rep. 20,156, Fed.Cir., Dec 16, 2004.

Background: Landowners brought action against United States alleging a regulatory taking in the requirement that they comply with Endangered Species Act's permitting process before harvesting redwood trees. The Court of Federal Claims, Bohdan A. Futey, Senior Judge, 58 Fed. Cl. 95, dismissed the complaint, and landowners appealed. 

Holding: The Court of Appeals, Clevenger, Circuit Judge, held that claim was not ripe.

Affirmed.
· To allow a claim to ripen on the assertion that the exercise of an agency's discretion would have a certain result, without permitting the agency to exercise that discretion, would offend the requirement that the issue be fit for review.


Star Fruits S.N.C. v. U.S., 393 F.3d 1277, 73 U.S.P.Q.2d 1409, Fed.Cir.(Va.), Jan 03, 2005.
Background: Applicants for plant patent sued government, alleging that Patent and Trademark Office (PTO) abused its discretion in denying applicants' challenge to PTO's request for information, which resulted in deemed abandonment of application. The United States District Court for the Eastern District of Virginia, Leonie M. Brinkema, J., 280 F.Supp.2d 512, granted summary judgment for government. Applicants appealed. 

Holdings: The Court of Appeals, Clevenger, Circuit Judge, held that: 

(1) regulation allows PTO, in the course of examining patent application, to require submission of information that does not directly support application's rejection; 

(2) PTO's interpretation of regulation as encompassing requests for information concerning any sale or public distribution of claimed invention and any information concerning breeder's rights applications or grants was entitled to substantial deference; 

(3) duty of candor embodied in regulation does not give applicant power to refuse PTO's requirement for information; 

(4) regulation can be used by PTO to compel disclosure of information that examiner deems pertinent to patentability when applicant has contrary view of the applicable law; 

(5) PTO's denial of applicants' challenges to requirement for information was not abuse of discretion or arbitrary and capricious; and 

(6) applicants abandoned application.

Affirmed.
· An "abuse of discretion" occurs, within meaning of Administrative Procedure Act (APA), when agency's decision is based on an erroneous interpretation of the law, on factual findings that are not supported by substantial evidence, or represents an unreasonable judgment in weighing relevant factors.
· An agency's interpretation of its own regulations is entitled to substantial deference, and will be accepted unless it is plainly erroneous or inconsistent with the regulation.
2nd Circuit


Edwards v. I.N.S., 393 F.3d 299, 2nd Cir., Dec 17, 2004.
Background: Aliens who were found statutorily ineligible for § 212(c) discretionary relief from deportation on basis of their aggravated felony convictions brought separate petitions for habeas relief. The United States District Court for the Eastern District of New York, 2003 WL 1786483, Gleeson, J., denied writ with respect to first alien, and alien appealed. The United States District Court for the Eastern District of New York, 240 F.Supp.2d 215, Trager, J., granted relief to second alien, and Immigration and Naturalization Service (INS) appealed. Appeals were consolidated. 

Holdings: The Court of Appeals, Calabresi, Circuit Judge, held that: 

(1) alien's habeas claims were ripe for review; 

(2) award of nunc pro tunc may, in appropriate circumstance, be granted as means of rectifying error in immigration proceedings; 

(3) Congress' statutory amendments to § 212(c) relief were not intended to bar equitable relief; and 

(4) award of nunc pro tunc relief was appropriate remedy for aliens who became statutorily ineligible for § 212(c) relief subsequent to legally erroneous denial of their applications.

Case one reversed and remanded; case two affirmed.
· Auer deference is the deference court affords to an agency's interpretation of its own regulations.
· Where an agency error would otherwise be irremediable, and where the plaintiff has been deprived of a significant benefit, fairness to the parties dictates that the error be remedied nunc pro tunc.


Flagg v. Yonkers Sav. and Loan Ass'n, FA, 396 F.3d 178, 2nd Cir.(N.Y.), Jan 21, 2005.
Background: Borrowers brought putative class action against federal savings association, stemming from its purported failure to pay applicable interest on mortgage escrow accounts. Plaintiffs moved for class certification and for summary judgment, and defendant moved to dismiss for failure to state claim for relief. The United States District Court for the Southern District of New York, William C. Conner, Senior District Judge, 307 F.Supp.2d 565, denied plaintiffs' motion and granted defendant's, and appeal was taken. 

Holdings: The Court of Appeals, Straub, Circuit Judge, held that: 

(1) regulations promulgated by the Office of Thrift Supervision (OTS) pursuant to the Home Owners' Loan Act (HOLA), that removed all legal obligations that federal savings associations might otherwise have to pay interest on mortgage escrow accounts and allowed such matters to be governed by loan contract, preempted New York law requiring payment of interest on escrow funds; 

(2) regulations were not arbitrary and did not exceed broad grant of authority to the OTS; 

(3) mortgage loan agreement did not evince, with requisite clarity, an intent to incorporate terms of preempted New York statutes requiring payment of interest on escrow accounts; and 

(4) federal savings association's failure to pay interest was not unconstitutional "taking."

Affirmed.
· Where Congress has directed administrator to exercise his discretion, his judgments are subject to judicial review only to determine whether he has exceeded his statutory authority or acted arbitrarily.
· Administrator's authority to promulgate regulations with intention of preempting state law is subject to judicial review only to determine whether he has exceeded his statutory authority or acted arbitrarily.
3rd Circuit


Cunningham v. Railroad Retirement Bd., 392 F.3d 567, 3rd Cir., Dec 15, 2004.

Background: Claimant petitioned for review of decision of Railroad Retirement Board (RRB) denying her motion to reopen prior claim for unemployment and sickness insurance benefits following an untimely appeal. 

Holdings: The Court of Appeals, Fuentes, Circuit Judge, held that: 

(1) decision of the RRB not to reopen prior claim was not subject to review under the Railroad Unemployment Insurance Act (RUIA); 

(2) federal common law did not provide right to judicial review of decision; 

(3) claimant did not present colorable claim of due process violation entitling her to review; 

(4) decision was not reviewable under Administrative Procedure Act (APA); and 

(5) RRB did not waive jurisdictional requirement that claimant exhaust administrative remedies.

Petition dismissed.
· Court may review an administrative refusal to reopen when that refusal raises a colorable constitutional issue.


Leia v. Ashcroft, 393 F.3d 427, 3rd Cir., Jan 04, 2005.
Background: Alien petitioned for review of an order of the Board of Immigration Appeals (BIA) dismissing his appeal from the order of the Immigration Judge (IJ) denying his application for asylum and withholding of removal. 

Holding: The Court of Appeals, Sloviter, Circuit Judge, held that BIA and IJ erred in excluding hospital documents based on failure to authenticate them under regulation that did not provide exclusive method for authentication.

Petition granted; vacated and remanded.
· An agency's interpretation of its own regulation is controlling unless it is plainly erroneous or inconsistent with the regulation.
· Remand to agency to reconsider and reweigh the facts is appropriate in situations where a court of appeals has made a legal determination that fundamentally upsets the balancing of facts and evidence upon which an agency's decision is based.
5th Circuit

Curuta v. Office of Chief Administrative Hearing Officer, 398 F.3d 329, 95 Fair Empl.Prac.Cas. (BNA) 18, 5th Cir., Jan 20, 2005.
Background: Instructor sued community college district, alleging that college, a component of the district, violated the Immigration and Nationality Act (INA) by failing to hire him to teach additional classes because of his citizenship status. The Office of the Chief Administrative Hearing Officer (OCAHO), 2003 WL 22413633, granted district's motion for summary decision and denied the complaint. Instructor petitioned for review. 

Holding: The Court of Appeals, Reavley, Circuit Judge, held that under the INA, to be timely, a petition for review of a final order of an administrative agency must be filed and received within 60 days of the date of entry, not simply mailed by the filing deadline.

Appeal dismissed as untimely.
· In an agency case in which no docket exists, the "entry" date, for purposes of determining the timeliness of an appeal, occurs when the final order is signed, any necessary agency seal is affixed, and the order is served.
· Court of Appeals may not extend the time to file a request to review an order of an administrative agency unless some other legal provision permits an extension.
· Although a petition for review of an administrative agency order generally is not timely unless the appellate clerk receives the papers within the time fixed for filing, the Federal Rules of Appellate Procedure make an exception for a brief or appendix that is mailed within the filing deadline.
9th Circuit

Ana Intern., Inc. v. Way, 393 F.3d 886, 4 Cal. Daily Op. Serv. 11,037, 2004 Daily Journal D.A.R. 14,975, 9th Cir.(Or.), Dec 16, 2004.

Background: Alien and his employer sought judicial review of decision in which Immigration and Naturalization Service (INS) revoked its prior approval of alien's petition for immigrant worker visa. The United States District Court for the District of Oregon, Anna J. Brown, J., 242 F.Supp.2d 906, dismissed for lack of subject matter jurisdiction. Alien and employer appealed. 

Holdings: The Court of Appeals, Goodwin, Circuit Judge, held that: 

(1) jurisdiction-stripping provision of Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) governed issue of whether decision to revoke visa was subject to judicial review, and 

(2) whether approval of alien's visa petition was properly revoked was subject to judicial review.

Reversed and remanded.
· Default rule is that agency actions are reviewable under federal question jurisdiction, even if no statute specifically authorizes judicial review.
· Operation of provision of Administrative Procedure Act (APA) foreclosing judicial review when agency action is committed to agency discretion by law is narrowly limited to rare instances in which statutes are drawn in such broad terms that, in a given case, there is no law to apply; moreover, the applicable law may be derived from agency practice, thereby narrowing the class of disputes rendered unreviewable.

Midwater Trawlers Cooperative v. Department of Commerce, 393 F.3d 994, 35 Envtl. L. Rep. 20,006, 4 Cal. Daily Op. Serv. 11,353, 2004 Daily Journal D.A.R. 15,316, 9th Cir.(Wash.), Dec 28, 2004.
Background: States of Oregon and Washington and fishing industry groups brought action against Department of Commerce, challenging decisions of National Marine Fisheries Service (NMFS) allocating catches of Pacific Whiting to Makah Indian Tribe. Following remand, 173 F.3d 1158, fishing industry groups and State of Oregon brought separate action challenging increase in allocation to Tribe, and such action was consolidated with remanded action. Following another remand, 282 F.3d 710, the United States District Court for the Western District of Washington, Barbara Jacobs Rothstein, J., entered summary judgment for Department of Commerce. Fishing industry groups appealed. 

Holdings: The Court of Appeals, Pregerson, Circuit Judge, held that: 

(1) sliding scale methodology, not biomass methodology, was best scientific information available for allocating Pacific whiting between tribal and nontribal fishers; 

(2) NMFS complied with notice requirements of Administrative Procedure Act (APA) and with remand order requiring it to promulgate new allocation; and 

(3) District Court did not abuse its discretion when it permitted NMFS to supplement record.

Affirmed.
· The arbitrary and capricious standard for reviewing agency regulations is narrow, and the Court of Appeals may not substitute its judgment for that of the agency; rather, its only task is to determine whether the agency has considered the relevant factors and articulated a rational connection between the facts found and the choices made.
· Courts are not free to impose upon agencies specific procedural requirements that have no basis in the Administrative Procedure Act (APA).
· Judicial review of an agency decision may be expanded beyond the administrative record if necessary to explain agency decisions.
· Supplementation of the record before a district court by an administrative agency is permitted: (1) if necessary to determine whether the agency has considered all relevant factors and has explained its decision; (2) when the agency has relied on documents not in the record; or (3) when supplementing the record is necessary to explain technical terms or complex subject matter.
· Supplementation of the record before a district court by an agency is permitted if necessary to determine whether the agency has considered all relevant factors and has explained its decision.
10th Circuit

Zuni Public School Dist. No. 89 v. U.S. Dept. of Educ., 393 F.3d 1158, 194 Ed. Law Rep. 515, 10th Cir., Dec 30, 2004.
Background: Two local educational agencies (LEAs) sought judicial review of decision in which the Secretary of the United States Department of Education (DOE) certified that State of New Mexico had program of state aid that equalized expenditures for free public education among state's LEAs, thereby permitting state to factor in receipt of federal Impact Aid funds when making its own distributions of educational aid to its LEAs. 

Holdings: The Court of Appeals, Seymour, Circuit Judge, held that: 

(1) statute setting forth disparity standard to be used by DOE in certifying state's equalization was ambiguous; 

(2) DOE's construction of statute setting forth disparity standard was permissible, warranting judicial deference; and 

(3) LEA failed to preserve for appeal issue of whether state's offsets complied with regulation requiring proportionality determinations to be made on case-by-case basis.

Petition for review denied.
· When a law entrusted to an agency's administration is ambiguous, or when Congress implicitly or explicitly left a gap in the law to be filled in by the agency through the formulation of policy or rules, court must accept the agency's position so long as it reflects a permissible construction of the language in question, and such an interpretation is given controlling weight unless it is arbitrary, capricious, or contrary to law.
· In the absence of exceptional circumstances, reviewing court will refuse to consider contentions not presented before the administrative proceeding at the appropriate time.
11th Circuit

Antipova v. U.S. Atty. Gen., 392 F.3d 1259, 18 Fla. L. Weekly Fed. C 100, 11th Cir., Dec 07, 2004.
Background: Applicant, a Jewish Russian national, petitioned for review of decision of Board of Immigration Appeals (BIA), Doc. Nos. A78-602-857, A78-602-858, affirming denial of request for withholding of removal. 

Holding: The Court of Appeals, Barkett, Circuit Judge, held that Immigration Judge (IJ) failed to follow regulations when he failed to make any finding regarding whether applicant suffered past persecution, and instead determined that many of the alleged acts of persecution alleged by applicant occurred because applicant "advertised" that she was practicing Judaism.

Vacated and remanded.
· The Court of Appeals reviews an agency's statutory interpretation of its laws and regulations de novo, but defers to the agency's interpretation if it is reasonable and does not contradict the clear intent of Congress.
