District Courts

D.C. District Court

Nebraska, Dept. of Health & Human Services v. U.S. Dept. of Health and Human Services, 340 F.Supp.2d 1, D.D.C., Sep 30, 2004.
Background: Nebraska Department of Health and Human Services (NHHS) appealed from a determination of the Departmental Appeals Board (DAB) of United States Department of Health and Human Services (HHS) which disapproved NHHS's amendment of cost allocation plan for training protection and safety workers involved in foster care and adoption services. 

Holdings: On cross-motions for summary judgment, the District Court, Sullivan, J., held that: 

(1) transmittals issued by Administration for Children and Families (ACF), concerning cost allocations, did not conflict with agency's prior position with regard to Title IV-A; but 

(2) transmittals were rules created in violation of the requirements of the Administrative Procedure Act (APA); and 

(3) transmittals constituted changes in the agency's interpretation of a regulation adopted without opportunity for notice and comment, in violation of the APA.

Plaintiff's motion granted and defendant's motion denied.
· The scope of review of final agency action under the Administrative Procedure Act's (APA) "arbitrary and capricious" standard is narrow, and courts may not substitute their judgment for that of the agency.
· A district court's review of an agency decision is highly deferential, and agency action enjoys a presumption of regularity, such that a plaintiff faces a heavy burden in establishing that the agency's conduct violates the "arbitrary and capricious" standard under the Administrative Procedure Act (APA).
· If an agency's finding concerns a purely legal question the court reviews the finding de novo to ensure the agency does not exceed its authority.
· An agency's informal policy statements are not entitled to Chevron deference.
· If an agency decides to act in a manner inconsistent with the manner in which it previously acted, it must cogently explain why it has exercised its discretion in a given manner and must supply a reasoned analysis when it changes course.
· Rules adopted in violation of the Administrative Procedure Act (APA) are invalid.
· An agency's act of changing the interpretation of a regulation requires a notice and comment period.
· If an administrative agency's so-called policy statement is in purpose or likely effect one that narrowly limits administration discretion, it will be taken for a rule of substantive law.
· Whether an agency policy constitutes a rule subject to Administrative Procedure Act (APA) requirements is a questions of law reviewed de novo.
· Under the Administrative Procedure Act (APA), a policy that adds a requirement not found in the relevant statute and regulation is a substantive rule that is invalid unless it is promulgated with notice and comment.
· If an agency has failed to consider an important aspect of a problem, then the agency's action is arbitrary and capricious.
Nebraska District Court


In re Peterson, 317 B.R. 532, 94 A.F.T.R.2d 2004-7117, Bankr.D.Neb., Sep 02, 2004.
Background: Debtor-taxpayer sought confirmation of a Chapter 13 plan that, in dealing with the Internal Revenue Service's (IRS's) priority claim, proposed to make an offer-in-compromise to the IRS providing for an initial payment of $500 and then a waiver by debtor of hundreds of thousands of dollars of loss carry forward credits. The IRS and Chapter 13 trustee objected. 

Holdings: The Bankruptcy Court, Timothy J. Mahoney, Chief Judge, held that: 

(1) the IRS's internal policy of refusing to consider a debtor's offer-in-compromise was discriminatory with regard to individuals in bankruptcy and frustrated the basic principles of the Bankruptcy Code, thus warranting issuance of an order directing the IRS to process and consider the debtor's offer-in-compromise in the same manner as it treated submissions by taxpayers outside of bankruptcy; and, on the IRS's motion to alter, amend, or reconsider, 

(2) the IRS's policy, which was set forth in a revenue procedure and in a notice from chief counsel, did not have the force of law.

Ordered accordingly; motion to alter, amend, or reconsider denied.
· When an agency's interpretation is made informally, without the rigors of notice and comment, it is not entitled to Chevron deference.

New York District Court


Harris v. Franziska Racker Centers, Inc., 340 F.Supp.2d 225, N.D.N.Y., Oct 01, 2004.
Background: Terminated employee brought action against his former employer, alleging discrimination on the basis of race, sex, and disability, in violation of Title VII and state law. Employer moved for summary judgment. 

Holdings: The District Court, Munson Senior District Judge, held that: 

(1) co-worker's allegedly racist comments and joke did not alter conditions of employment, as would support race discrimination claim; 

(2) employee failed to show that employer either provided no reasonable avenue for complaint, or knew of co-worker's alleged sexual harassment of employee, but did nothing about it, as would support sex discrimination claim; 

(3) employee's temporary, minor wrist and arm injuries did not qualify as disabilities under the Americans with Disabilities Act (ADA), as would support employee's disability discrimination claim under Title VII; 

(4) employee failed to show that employer's articulated legitimate and non-discriminatory reason for firing him was pretext for race discrimination, as would support retaliation claim under Title VII; and 

(5) District Court would not exercise supplemental jurisdiction over state law claims.

Motion granted.
· Determination of employment discrimination claims made pursuant to administrative proceedings or contractual grievance processes are not given any preclusive effect under doctrines like res judicata in future suits to redress grievances under Title VII; remedies in an administrative action or under a grievance procedure are different from those available under Title VII, and, in any event, the federal courts are intended as the final arbiter of rights under Title VII, not administrative agencies or tribunals.

Circuit Courts
1st Circuit

Mukamusoni v. Ashcroft, 390 F.3d 110, 1st Cir., Dec 01, 2004.
Background: Alien petitioned for review of the decision of the Board of Immigration Appeals (BIA) denying her application for asylum, withholding of removal, and protection under Convention Against Torture (CAT). 

Holdings: The Court of Appeals, Lynch, Circuit Judge, held that: 

(1) BIA failed to take into account evidence in asylum applicant's affidavit; 

(2) BIA's determination that applicant did not provide sufficient corroborating evidence to support claim was not supported by substantial evidence; and 

(3) BIA's determination that applicant did not have subjective fear of persecution was not supported by substantial evidence.

Vacated and remanded.
· A reviewing court must judge the propriety of administrative action solely by the grounds invoked by the agency.
7th Circuit


Ghebremedhin v. Ashcroft, 392 F.3d 241, 7th Cir., Dec 03, 2004.
Background: Alien, a native and citizen of Eritrea, petitioned for review of order of the Board of Immigration Appeals (BIA) summarily affirming denial of petition for asylum. The Court of Appeals, Ilana Diamond Rovner, Circuit Judge, 385 F.3d 1116, reversed and remanded for grant of asylum, upon ground that alien had established well-founded fear of future persecution based on his religion as Jehovah's Witness, and government petitioned for rehearing. 

Holding: The Court of Appeals held that, while the Court was well within its authority to reverse determination by immigration judge that alien was not eligible for asylum as being manifestly contrary to law, it should not have remanded for grant of asylum, but for further proceedings consistent with its opinion.

Petition granted; opinion modified.
· If order is valid only as determination of policy or judgment which agency alone is authorized to make and which it has not made, then court must remand for agency to make decision in first instance.
White v. Scibana, 390 F.3d 997, 7th Cir.(Wis.), Dec 02, 2004.
Background: Federal prisoner filed petition for habeas corpus, alleging that the Bureau of Prisons miscalculated his statutory good-time credit. The United States District Court for the Western District of Wisconsin, Barbara B. Crabb, Chief Judge, 314 F.Supp.2d 834, granted petition. Prison warden appealed. 

Holding: The Court of Appeals, Sykes, Circuit Judge, held that Court of Appeals would defer to regulation interpreting the good-time credit statute, promulgated by the Bureau of Prisons, which awarded the credit for each year served in prison, rather than each year of the sentence imposed.

Reversed.
· When an administrative agency interprets a statute it administers, judicial review is normally deferential.
· In interpreting a statute, a court, as well as an administrative agency, must give effect to the unambiguously expressed intent of Congress.
· If the statute is silent or ambiguous with respect to the specific issue, the question for the court, in determining whether to give deference to the administrative agency's interpretation of the statute, is whether the agency's interpretation is based on a permissible construction of the statute.
· Not all administrative agency interpretations of ambiguous statutes are entitled to full deference by a court; some are treated as persuasive only, based upon the form, content, circumstances, and reflected expertise of the interpretation.
· Full deference to an administrative agency's interpretation of a statute is limited to cases in which it appears that Congress delegated authority to the agency generally to make rules carrying the force of law, and that the agency interpretation claiming deference was promulgated in the exercise of that authority, as when the agency engages in adjudication or notice-and-comment rulemaking.

8th Circuit


Strato v. Ashcroft, 388 F.3d 651, 8th Cir., Nov 12, 2004.
Background: Aliens petitioned for review of the Board of Immigration Appeals' (BIA's) denial of their motions to reopen removal proceedings in relation to their applications for asylum. 

Holding: The Court of Appeals, Wollman, Circuit Judge, held that evidence of which aliens were aware, and which they attempted to present, on their initial applications for asylum, but which immigration judge excluded as irrelevant, was not "new evidence," of kind needed to support motion to reopen.

Petition dismissed.
· Motion for reconsideration must give tribunal to which it is addressed a reason for changing its mind, something that tribunal has no reason to do if motion merely republishes reasons that had failed to convince tribunal in first place.

9th Circuit

High Sierra Hikers Ass'n v. Blackwell, 390 F.3d 630, 4 Cal. Daily Op. Serv. 10,507, 2004 Daily Journal D.A.R. 14,278, 9th Cir.(Cal.), Dec 01, 2004.
Background: Nonprofit organizations dedicated to conservation, education, and wilderness protection brought action against United States Forest Service (USFS) seeking declaratory judgment and injunctive relief for management practices in John Muir and Ansel Adams wilderness areas. Case was transferred to magistrate judge pursuant to parties' stipulation and consent. The United States District Court for the Northern District of California, Elizabeth D. Laporte, United States Magistrate Judge, granted in part, and denied in part, parties' motions for summary judgment, 150 F.Supp.2d 1023, 2001 WL 1382176, and 2002 WL 240067. Appeal was taken. 

Holdings: Amending and superseding its earlier opinion on denial of rehearing, the Court of Appeals, Hug, Circuit Judge, held that: 

(1) organizations had standing under National Environmental Policy Act (NEPA) to challenge grant of certain special use permits, and calculation of certain trailhead limits; 

(2) USFS violated NEPA through issuance of multi-year special use permits, and one year renewals of already existing special use permits; 

(3) one year renewals of already existing special use permits were not allowable categorical exclusions outside purview of NEPA, and thus required issuance of environmental assessment (EA) or environmental impact statement (EIS); 

(4) district court did not abuse its discretion by issuing injunction against USFS with respect to its management practices in wilderness areas; 

(5) district court did not abuse its discretion by requiring USFS to complete cumulative impacts analysis of commercial packstock operators in wilderness areas by particular date; and 

(6) fact issues existed as to whether USFS commercial activity permits to packstock operations in wilderness areas violated requirements of Wilderness Act.

Affirmed in part, reversed in part, and remanded.
· In reviewing decision of administrative agency, de novo review of district's grant of summary judgment means that Court of Appeals views case from same position as district court.
· The Administrative Procedure Act (APA) governs judicial review of agency action.
· If statute is clear and unambiguous, no deference to agency's decision is required and plain meaning of Congress will be enforced; if statute is ambiguous, agency's decision is entitled to Chevron deference if it has force of law, and if decision does not have force of law, it is reviewed with Skidmore respect.
· When agency has taken action without observance of procedure required by law, that action will be set aside.
· Determination made by United States Forest Service (USFS) under Wilderness Act, in granting commercial activity permits to packstock operations in John Muir and Ansel Adams wilderness areas, was due Skidmore respect based upon persuasiveness of its decision, rather than Chevron deference, since USFS was not acting in way that would have had precedential value for subsequent parties.
· When applying Skidmore respect to agency interpretation of statute, court looks to process agency used to arrive at its decision; among factors court considers are interpretation's thoroughness, rational validity, and consistency with prior and subsequent pronouncements, logic and expertness of agency decision, and care used in reaching decision, as well as formality of process used.

Natural Resources Defense Council v. Abraham, 388 F.3d 701, 59 ERC 1385, 34 Envtl. L. Rep. 20,133, 4 Cal. Daily Op. Serv. 9954, 2004 Daily Journal D.A.R. 13,568, 9th Cir.(Idaho), Nov 05, 2004.
Background: Environmental groups filed petition under Nuclear Waste Policy Act (NWPA) challenging Department of Energy (DOE) order regarding disposal of radioactive waste generated at federal defense facilities. The Court of Appeals, Rymer, Circuit Judge, 244 F.3d 742, transferred petition to district court. Parties cross-moved for summary judgment. The United States District Court for the District of Idaho, B. Lynn Winmill, Chief Judge, 271 F.Supp.2d 1260, granted environmental group's motion. DOE appealed. 

Holding: The Court of Appeals, Fernandez, Circuit Judge, held that controversy was not yet ripe for judicial adjudication.

Vacated and remanded with directions.
· Doctrine of "ripeness" is justiciability doctrine designed to prevent courts, through avoidance of premature adjudication, from entangling themselves in abstract disagreements over administrative policies, and also to protect agencies from judicial interference until administrative decision has been formalized and its effects felt in concrete way by challenging parties.
· Determining whether administrative action is "ripe" for judicial review requires court to evaluate (1) fitness of issues for judicial decision and (2) hardship to parties of withholding court consideration.

11th Circuit


Benning v. Georgia, 391 F.3d 1299, 18 Fla. L. Weekly Fed. C 61, 11th Cir.(Ga.), Dec 02, 2004.
Background: State inmate, a "Torah observant Jew," sued State of Georgia, Georgia Department of Corrections (DOC), and state officials, asserting that defendants violated the Religious Land Use and Institutionalized Persons Act (RLUIPA) by denying his requests for a kosher diet and for permission to wear a yarmulke. State moved to dismiss, asserting that section 3 of RLUIPA was unconstitutional. The United States District Court for the Southern District of Georgia, No. 02-00139-CV-6, B. Avant Edenfield, J., dismissed inmate's claims against individual defendants, but upheld the constitutionality of RLUIPA in denying the motion to dismiss with regard to Georgia and the DOC. State appealed. 

Holdings: Addressing issues of apparent first impression in the circuit, the Court of Appeals, Pryor, Circuit Judge, held that: 

(1) Congress properly exercised its spending power by unambiguously conditioning the use of federal funds for state prisons on the related accommodation of the religious exercise of prisoners; 

(2) because the enactment of RLUIPA was within an enumerated power of Congress, it did not violate the Tenth Amendment; and 

(3) section 3 of RLUIPA does not violate the establishment clause of the First Amendment.

Affirmed.
· "Facial challenge," as distinguished from an as-applied challenge, seeks to invalidate a statute or regulation itself.

