District Courts

D.C. District Court

Labat-Anderson, Inc. v. U.S., 346 F.Supp.2d 145, D.D.C., Nov 22, 2004.
Background: Government distribution contractor brought action against Department of Defense (DOD), seeking to prevent conversion of distribution services to in-house personnel until award of new contract. DOD moved to dismiss for lack of subject matter jurisdiction. 

Holding: The District Court, Bates, J., held that sunset provision of Administrative Dispute Resolution Act (ADRA) applied to action.

Motion granted. 
· Sunset provision of Administrative Dispute Resolution Act (ADRA) applied to action brought by government contractor against Department of Defense (DOD), seeking to prevent conversion of services to in-house personnel until award of new contract, since complaint alleged violation of statute or regulation in connection with procurement or proposed procurement.
Illinois District Court

Lody-Rhodes ex rel. Lody v. Barnhart, 343 F.Supp.2d 660, Unempl.Ins.Rep. (CCH) P 17356B, N.D.Ill., Aug 26, 2004.
Background: Claimant filed petition for judicial review of the final decision of the Commissioner of Social Security denying application for surviving stepchild benefits under the Social Security Act (SSA). 

Holdings: The District Court, Schnenkier, United States Magistrate Judge, held that: 

(1) policy of Office of Retirement and Survivors Insurance (ORSI) was inconsistent with the Program and Operations Manual Systems (POMS) used by the SSA, and 

(2) remand was warranted, for the purpose of determining the appropriate calculation method, characterization of income, and assumptions used to determine claimant's eligibility for benefits.

Claimant's motion granted; Commissioner's motion denied; remanded.
· Although informal policy interpretations by an administrative agency are not entitled to complete deference, they are entitled to respect, to the extent that they persuade.
· In determining what level of respect to accord a particular informal policy interpretation by an administrative agency, the district court considers the agency's thoroughness of consideration, the validity of its reasoning, the consistency of the interpretation with earlier and later pronouncements, and all those factors which give it the power to persuade.

Virginia District Court


Lammers v. Rumsfeld, 345 F.Supp.2d 604, E.D.Va., Nov 17, 2004.
Background: Claimant seeking a military pension survivor benefit annuity brought action against Secretary of Defense, and various United States Army officials, in their official capacities for violations of her Due Process rights and the Administrative Procedure Act (APA) for their failure to provide payments to her under the statutory survivor benefit plan. Defendants filed motion for summary judgment. 

Holdings: The District Court, Lee, J., held that: 

(1) due process claims for money damages against Secretary of Defense and Army officials in their official capacity were barred by Bivens, and 

(2) Army Board for Correction of Military Records' (ABCMR) finding that claimant was not former service member's wife at the time of his death was not arbitrary and capricious, or otherwise contrary to law.

Motion granted.

Circuit Courts
D.C. Circuit

Delta Radio, Inc. v. F.C.C., 387 F.3d 897, 363 U.S.App.D.C. 312, 34 Communications Reg. (P&F) 438, D.C.Cir., Nov 05, 2004.
Background: Winner of auction for FM radio broadcast construction permit appealed from Federal Communications Commission (FCC) order denying its request for waiver of payment deadline. 

Holding: The Court of Appeals, Sentelle, Circuit Judge, held that FCC gave requisite "hard look" to winner's request for waiver.
· The strict application of a rule by an agency, upon giving requisite "hard look" to request for waiver of rule, is not per se an abuse of discretion, but may be justified by the gain in certainty and administrative ease, even if it appears to result in some hardship in individual cases; as long as the agency has articulated a not insubstantial reason for its strict application of a rule and applies the rule consistently, Court of Appeals will not overturn it.

6th Circuit

Livingston Care Center v. U.S. Dept. of Health and Human Services, 388 F.3d 168, 2004 Fed.App. 0372P, 6th Cir., Aug 24, 2004.
Background: Skilled nursing facility petitioned for review of a final determination of the Secretary of Health and Human Service (HHS), that the facility had failed to comply with a Medicare participation requirement. 

Holdings: The Court of Appeals, Cook, District Judge for the Eastern District of Michigan, sitting by designation, held that: 

(1) evidence established that the facility did not prevent the development of pressure sores on three residents, and 

(2) evidence established that the facility failed to provide the requisite pressure relieving devices in five residents' plans of care.

Affirmed.
· Courts should give substantial deference to an administrative agency's interpretation of its own regulations.

9th Circuit

Ding v. Ashcroft, 387 F.3d 1131, 4 Cal. Daily Op. Serv. 9977, 2004 Daily Journal D.A.R. 13,632, 9th Cir., Nov 08, 2004.
Background: Chinese national petitioned for review of decision of the Board of Immigration Appeals (BIA) summarily affirming immigration judge's denial of her application for asylum based on fact that she had allegedly been "forced" by Chinese officials to undergo abortion. 

Holdings: The Court of Appeals, Wardlaw, Circuit Judge, held that: 

(1) immigration judge's conclusion that, contrary to Chinese national's testimony, she had not been forced to undergo abortion but had done so voluntarily, based on her admission that she was not physically restrained during procedure, was based on nothing more than speculation about what occurs during forced abortion, and did not provide basis for adverse credibility finding; and 

(2) term "forced," as used in subsection of the Immigration and Nationality Act making eligible for asylum aliens who have been forced to abort pregnancy or to undergo involuntary sterilization, does not require evidence of physical restraint.

Petition granted.
· "Substantial evidence" is such evidence as reasonable mind might accept as adequate to support conclusion.
