District Courts

D.C. District Court


Shays v. F.E.C., 337 F.Supp.2d 28, D.D.C., Sep 18, 2004.
Background: Members of House of Representatives sued Federal Election Commission (FEC), challenging regulations implementing Bipartisan Campaign Reform Act (BCRA). Parties moved and cross moved for summary judgment. 

Holdings: The District Court, Kollar-Kotelly, J., held that: 

(1) regulations of coordinated communications between candidates for federal office and named others, covering content standard, exclusion of Internet postings, and definition of "agent," were invalid; 

(2) regulations governing contribution of "soft" money, not contributed directly to election of candidates, were invalid as to definitions of "solicit," "direct," and agent" and as to state party fundraisers, while "grandfather" provision allowing for continuation of present activities was valid; 

(3) federal election activities regulations, including voter registration, get-out-the-vote, voter identification, general campaign activities and allocation of local worker's salaries when performing federal election work, were invalid; 

(4) regulation of allowable federal election contributions (Levin contributions) were invalid when providing for de minimus limitations, and valid to extent they provided for use of Levin funds to raise other Levin funds, and even though they did not include accounting safeguards; 

(5) regulation defining "state committee" was valid; and 

(6) regulation of electioneering communications, which excluded from coverage unpaid broadcast communications for tax exempt organizations, was invalid.

Motions granted in part, denied in part.
· To establish prudential standing to sue administrative agency, under the Administrative Procedure Act (APA), the interest sought to be protected by the complainant must be arguably within the zone of interests to be protected or regulated by the statute in question.
· In determining whether agency decision is ripe for judicial review, courts are to consider whether disputed claims are presumptively suitable for judicial review, and whether court or agency would benefit from postponing review until policy in question has sufficiently crystallized by taking more definite form.
· Standard governing court review under Chevron is whether agency's construction of statute is faithful to its plain meaning, or, if statute has no plain meaning, whether agency's interpretation is based on permissible construction of statute.
· When a challenge to an agency construction of a statutory provision, fairly conceptualized, really centers on the wisdom of the agency's policy, rather than whether it is a reasonable choice within a gap left open by Congress, the challenge must fail.
· Normally, an agency rule will be found "arbitrary and capricious" if the agency (1) has relied on factors which Congress has not intended it to consider, (2) entirely failed to consider an important aspect of the problem, (3) offered an explanation for its decision that runs counter to the evidence before the agency, or (4) is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.
Kansas District Court

Wyandotte Nation v. Sebelius, 337 F.Supp.2d 1253, D.Kan., Oct 06, 2004.

Background: Indian tribe, involved in dispute with federal government over status of land on which it was operating casino, moved for preliminary injunction to prevent state from enforcing its gambling laws on land in question. 

Holding: The District Court, Robinson, J., held that tribe was likely to prevail on merits of claim that land on which casino was operating was Indian land.

Motion granted.

See also 99 Fed.Appx. 836.
· Agency decision is arbitrary or capricious, within meaning of Administrative Procedure Act (APA), if agency: (1) entirely failed to consider important aspect of issue; (2) offered explanation for its decision that was counter to evidence before it; (3) relied on factors that Congress did not intend for it to consider; or (4) rendered decision that is so implausible that it could not be ascribed to product of agency expertise.
· In reviewing agency action, court must determine whether agency: (1) acted within scope of its authority, (2) complied with prescribed procedures, and (3) took action that was neither arbitrary and capricious, nor abuse of discretion.
· Reviewing court will set aside agency's factual determinations only if they are unsupported by substantial evidence.
Circuit Courts
D.C. Circuit
Midwest Independent Transmission System Operator, Inc. v. F.E.R.C., 388 F.3d 903, 363 U.S.App.D.C. 382, D.C.Cir., Nov 12, 2004.
Background: Transmission providers filed petitions for review of orders of the Federal Energy Regulatory Commission (FERC) denying their challenge to FERC's practice of basing its annual charges to public utilities on the volume of electricity they transmit, 2003 WL 1866399, and denying their petition for rehearing, 2003 WL 21690777. 

Holdings: The Court of Appeals, Tatel, Circuit Judge, held that: 

(1) the Court of Appeals had jurisdiction to review the matter pursuant to the direct review provision of the Federal Power Act (FPA); 

(2) because plaintiffs' "changed circumstances" argument was absent from their rulemaking petition and their petition for rehearing, the Court of Appeals could not consider that argument; 

(3) plaintiffs failed to demonstrate that FERC shifted its regulatory focus from transmission to sales so as to undermine the factual basis of its prior order and warrant a new rule; and 

(4) FERC adequately explained its denial of plaintiffs' petitions.

Review denied.
· Court of Appeals orders agency rulemaking only in the rarest and most compelling of circumstances.
· Court of Appeals may consider petitions filed directly in that court only if Congress has provided for initial review in the Courts of Appeals; otherwise, parties challenging agency action must first seek relief in the district court, proceeding to the Court of Appeals only on appeal, a procedure termed "nonstatutory review."
· Absent a firm indication that Congress intended to locate initial Administrative Procedure Act (APA) review of agency action in the district courts, the Court of Appeals would not presume that Congress intended to depart from the sound policy of placing initial APA review in the Courts of Appeals.
· As the parameters of the "arbitrary and capricious" standard will vary with the context of the case, the Court of Appeals' review of agency action is particularly deferential when the agency's determination is essentially a legislative one.
· Court of Appeals will overturn an agency's decision not to initiate a rulemaking only for compelling cause, such as plain error of law or a fundamental change in the factual premises previously considered by the agency.
· Court of Appeals is particularly reluctant to compel agency rulemaking when the interests at stake are primarily economic; consequently, those cases reversing rulemaking denials have typically involved grave health and safety problems for the intended beneficiaries of the statutory scheme, presenting facts urgently warranting remedial rules.
· Court of Appeals must defer to an agency's reasoned view of whether circumstances have changed sufficiently to justify a regulatory change, and the court's deference must be all the greater when the agency itself controls the circumstances in question.
3rd Circuit


Guo v. Ashcroft, 386 F.3d 556, 3rd Cir., Oct 25, 2004.
Background: Chinese national petitioned for review of order of the Board of Immigration Appeals denying her motion to reopen removal proceedings. 

Holdings: The Court of Appeals, Ambro, Circuit Judge, held that: 

(1) mere fact that immigration judge had previously rejected, as not credible, a Chinese national's claims of persecution in her homeland as result of her religious beliefs did not provide sufficient basis for denying, based on prior adverse credibility finding, alien's motion to reopen removal proceedings to present evidence that, because she became pregnant with second child while present in the United States, she had well-founded fear of forced abortion or forced sterilization if returned to Mainland China; and 

(2) alien presented prima facie case of her eligibility for asylum, and should have been given opportunity to pursue her claim in reopened proceeding.

Petition granted; case remanded.

6th Circuit

Ohio Public Interest Research Group, Inc. v. Whitman, 386 F.3d 792, 59 ERC 1289, 34 Envtl. L. Rep. 20,123, 2004 Fed.App. 0358P, 6th Cir., Oct 21, 2004.
Background: Ohio public interest group petitioned for review of Environmental Protection Agency (EPA) decision not to issue notice of deficiency (NOD) to Ohio Environmental Protection Agency (OEPA) in response to its comments concerning OEPA's implementation of Title V of Clean Air Act (CAA), and also challenged EPA's interpretation of subsection of Title V of CAA as not requiring permitted facility making minor changes to apply for preconstruction permit revision. 

Holdings: The Court of Appeals, Cole, Circuit Judge, held that: 

(1) court was unable to review EPA's decision not to issue NOD to OEPA, as determination upon which its issuance hinged was committed to agency discretion by law and CAA left court with no standards by which to judge nonenforcement decision, and 

(2) EPA's request for comments regarding state Title V programs did not signal its reconsideration of its previous rule interpreting Title V subsection in question, and thereby did not reopen sixty-day notice and comment period, so petition for review was time-barred.

Petition and challenge denied.
· When Court of Appeals is addressing reasonableness of agency's actions pursuant to its governing statute, arbitrary and capricious standard of Administrative Procedure Act (APA) governs its review.
· Agency's interpretation of its governing statute that contravenes Congress's unambiguously expressed intent is not entitled to judicial deference.
· When agency has acted pursuant to its interpretation of its governing statute, reviewing court is required to determine whether agency's interpretation is entitled to deference, and, if so, at what level.
· Under Administrative Procedure Act (APA) administrative agency's decision not to invoke enforcement mechanism is not subject to judicial review; that is, where statute provides no meaningful standard against which court can judge agency's action, such action is unreviewable.
· While agency enforcement decisions are presumptively unreviewable under Administrative Procedure Act (APA), presumption may be rebutted where substantive statute has provided guidelines for agency to follow in exercising its enforcement powers.

8th Circuit

Strato v. Ashcroft, 388 F.3d 651, 8th Cir., Nov 12, 2004.
Background: Aliens petitioned for review of the Board of Immigration Appeals' (BIA's) denial of their motions to reopen removal proceedings in relation to their applications for asylum. 

Holding: The Court of Appeals, Wollman, Circuit Judge, held that evidence of which aliens were aware, and which they attempted to present, on their initial applications for asylum, but which immigration judge excluded as irrelevant, was not "new evidence," of kind needed to support motion to reopen.

Petition dismissed.
· Motion for reconsideration must give tribunal to which it is addressed a reason for changing its mind, something that tribunal has no reason to do if motion merely republishes reasons that had failed to convince tribunal in first place.
11th Circuit


Adefemi v. Ashcroft, 386 F.3d 1022, 17 Fla. L. Weekly Fed. C 1068, 11th Cir., Sep 28, 2004.
Background: Permanent resident alien, a citizen of Nigeria, petitioned for review of a decision of the Board of Immigration Appeals (BIA), challenging its determination that he could be deported on the basis of a firearms offense. The Court of Appeals, 358 F.3d 828, reversed the BIA's decision. 

Holding: On rehearing en banc, the Court of Appeals, Kravitch, Circuit Judge, held that substantial evidence supported BIA's determination that alien was deportable as a result of a firearms conviction.

Affirmed.
· The Court of Appeals reviews administrative fact findings under the highly deferential substantial evidence test, viewing the record evidence in the light most favorable to the agency's decision and drawing all reasonable inferences in favor of that decision, even when the government is required to prove its case by clear and convincing evidence in the administrative forum.
· Findings of fact made by administrative agencies may be reversed by the Court of Appeals only when the record compels a reversal; the mere fact that the record may support a contrary conclusion is not enough to justify a reversal of the administrative findings.
· Under the substantial evidence standard of review of an agency decision, the Court of Appeals cannot look at the evidence presented to the agency to determine if interpretations of the evidence other than that made by the agency are possible; rather, the court reviews the evidence that was presented to determine if the findings made by the agency were unreasonable.
· Under the substantial evidence standard of review of an agency decision, the Court of Appeals considers only whether there is substantial evidence for the findings made by the agency, not whether there is substantial evidence for some other finding that could have been, but was not, made; that is, even if the evidence could support multiple conclusions, the Court of Appeals must affirm the agency's decision unless there is no reasonable basis for that decision.

Florida Public Interest Research Group Citizen Lobby, Inc. v. E.P.A., 386 F.3d 1070, 59 ERC 1166, 34 Envtl. L. Rep. 20,109, 17 Fla. L. Weekly Fed. C 1103, 11th Cir.(Fla.), Oct 04, 2004.
Background: Environmental groups sued United States Environmental Protection Agency (EPA), seeking to require EPA to review Florida's impaired waters rule under the Clean Water Act as a new or revised state water quality standard. Motion by Florida Department of Environmental Protection (FDEP) to intervene as defendant was granted. Cross motions for summary judgment were filed. The United States District Court for the Northern District of Florida, No. 02- 00408-CV-4-WS, William H. Stafford, J., granted EPA's motion, and environmental groups appealed. 

Holdings: The Court of Appeals, Marcus, Circuit Judge, held that: 

(1) environmental groups had standing to sue; 

(2) case was not rendered moot by EPA's review of state's impaired waters list; and 

(3) remand was required to determine whether rule had actual effect of changing existing surface water quality standards.

Vacated and remanded.
· When Congress has authorized public officials to perform certain functions according to law, and has provided by statute for judicial review of those actions under certain circumstances, the inquiry as to standing must begin with a determination of whether the statute in question authorizes review at the behest of the plaintiff.
U.S. Steel Mining Co., LLC v. Director, OWCP, 386 F.3d 977, 17 Fla. L. Weekly Fed. C 1085, 11th Cir., Sep 28, 2004.
Background: Former coal miner sought benefits under the Black Lung Benefits Act (BLBA). The Department of Labor Benefits Review Board, No. 02-00817-BLA-BRB, awarded benefits and employer petitioned for review. 

Holdings: The Court of Appeals, Marcus, Circuit Judge, held that: 

(1) as a matter of first impression, black lung benefits claimant can prove a material change in his condition by proving one entitlement requirement that was previously resolved against him; 

(2) finding that miner suffered from pneumoconiosis was supported by substantial evidence; and 

(3) finding that miner's pneumoconiosis was a substantial contributing factor in his total pulmonary disability was supported by substantial evidence.

Affirmed.
· Courts must defer to an agency's consistent interpretation of its own regulation unless it is plainly erroneous or inconsistent with the regulation.
· Court deference to an agency's consistent interpretation of its own regulations is due when the agency has consistently maintained a longstanding policy on the subject, but not when an agency adopts a mere litigating position.
· Courts do not afford deference to ad hoc positions of agencies in the interpretation of their own regulations when the position is adopted in reaction to the exigencies of litigation; rather, deference is due when an agency has taken a constant, unchanging, and reasonable position on the proper interpretation of its regulation.
Other Courts

Court of International Trade


Motion Systems Corp. v. Bush, 342 F.Supp.2d 1247, 26 ITRD 1798, CIT, Jun 03, 2004.
Background: Domestic pedestal actuator manufacturer brought action against President and the United States Trade Representative, challenging a decision by the President to deny import relief to the U.S. industry manufacturing pedestal actuators. Defendants moved to dismiss for lack of subject matter jurisdiction and cross motions for summary judgment were filed. 

Holdings: The Court of International Trade, Stanceu, J., held that: 

(1) Court of International Trade had subject matter jurisdiction over the action; 

(2) President's decision was not based on a misconstruction of applicable statute; and 

(3) President's decision conformed with the relevant procedural requirements.

Summary judgment granted for defendants.
· President is not an "agency" within the meaning of Administrative Procedure Act (APA), and therefore his actions may be reviewed for constitutionality, but not for abuse of discretion.
· So long as it satisfies the specific statutory requirements and adheres to fundamentals of fair play, an agency has considerable latitude over its method of inquiry.
· A court will not disturb the decision of the agency not to reconsider, except upon a showing of abuse of discretion.

