Supreme Court

Alaska Dept. of Environmental Conservation v. E.P.A., 124 S.Ct. 983, 157 L.Ed.2d 967, 72 USLW 4133, 57 ERC 1801, 34 Envtl. L. Rep. 20,012, 4 Cal. Daily Op. Serv. 466, 2004 Daily Journal D.A.R. 597, 17 Fla. L. Weekly Fed. S 105 , U.S., Jan 21, 2004.

Background: Alaska Department of Environmental Conservation (ADEC) and operator of zinc mining facility petitioned for review of three enforcement orders entered by Environmental Protection Agency (EPA), pursuant to the Clean Air Act (CAA), which effectively invalidated a prevention of significant deterioration (PSD) permit issued by ADEC to operator. The United States Court of Appeals for the Ninth Circuit, 298 F.3d 814, denied petition. Certiorari was granted. 

Holdings: The United States Supreme Court, Justice Ginsburg, held that: 

(1) CAA authorized EPA to issue orders to stop construction at mine upon EPA's determination that best available control technology (BACT) designation contained in PSD permit was not reasonable in light of CAA guidelines and administrative record; 

(2) EPA's interpretation in internal guidance memorandums of CAA to allow it to issue stop construction orders upon finding that BACT designation was not reasonable was not entitled to Chevron deference, although it was entitled to respect; 

(3) EPA was not limited, under CAA, to utilizing state administrative and judicial processes to enforce requirement that BACT designation be reasonable; 

(4) in either EPA-initiated civil action, challenging BACT designation, or challenge to EPA stop-construction order filed in state or federal court, production and persuasion burdens remained with EPA and underlying question to be resolved remained the same: whether state authority's BACT determination was reasonable, in light of statutory guides and the state administrative record; and 

(5) EPA did not act arbitrarily or capriciously in finding that ADEC's decision to eliminate selective catalytic reduction (SCR) as BACT for facility's proposed new power generator, on basis that SCR was not economically feasible, lacked evidentiary support, and thus that BACT designation was not reasonable under the CAA.

Affirmed.
· Interpretation of Clean Air Act (CAA) by Environmental Protection Agency (EPA) to authorize it to stop construction of major pollutant emitting facility, when EPA determined that best available control technology (BACT) designation in prevention of significant deterioration (PSD) permit issued by state authority was not reasonable, was not entitled to Chevron deference, because it was contained in internal guidance memorandums, but cogent interpretation was entitled to a measure of respect.
· Even when agency explains its decision with less than ideal clarity, reviewing court will not upset decision on that account if agency's path may reasonably be discerned.

District Courts

Colorado District Court

In re Gordon, 303 B.R. 645 , Bankr.D.Colo., Dec 01, 2003.

Background: National Labor Relations Board (NLRB) brought adversary proceeding to except from discharge, as debt for Chapter 7 debtor's "willful and malicious injury," his obligation for judgment entered on unfair labor practices charge. 

Holdings: On NLRB's motion for summary judgment based on preclusive effect of prior administrative determination, the Bankruptcy Court, Howard R. Tallman, J., held that: 

(1) default judgment entered by the NLRB on remand to determine debtor's liability, as alleged alter ego, for unfair labor practices of his corporations qualified as valid and final judgment; 

(2) debtor had full and fair opportunity to litigate; but 

(3) requisite identity of issues did not exist, such that administrative determination could not be given issue preclusive effect.

Motion denied.
· Under federal principles of issue preclusion, judgments entered in administrative proceedings may be entitled to collateral estoppel effect.
· Judgment entered by the National Labor Relations Board (NLRB) on remand to determine corporate principal's liability, as alleged alter ego, for unfair labor practices of his corporations, after principal had actively participated in unfair labor practice proceedings through initial administrative proceedings all the way to Supreme Court, was valid and final judgment, of kind that could be given collateral estoppel effect, though principal, following remand, had chosen not to participate in proceedings; principal's alleged mistaken belief that, after Supreme Court's order, he could no longer be held personally liable for any unfair labor practices committed, which was offered to explain his subsequent lack of participation, fell far short of providing legally sufficient basis for collateral attack upon judgment entered in proceedings which he knew were continuing against him.
· Where the National Labor Relations Board (NLRB), on remand to determine corporate principal's liability, as alleged alter ego, for unfair labor practices of his corporations, had taken evidence and specifically found that principal received legally sufficient notice of NLRB hearing, its decision was res judicata, and bankruptcy court had no authority to entertain principal's invitation to look behind that administrative proceeding and to second guess agency's decision that he had received proper notice, when evaluating preclusive effect of the NLRB's determinations on principal's liability in proceeding to except resulting debt from discharge in principal's Chapter 7 case.
· Default judgment that was entered against corporate principal on remand to determine his liability, as alleged alter ego, for unfair labor practices of his corporations, only after principal had actively participated in unfair labor practice proceedings through initial administrative proceedings all the way to Supreme Court, on consideration of evidence presented by principal in proceedings prior to remand as well as newly presented evidence, was entered after principal had been afforded full and fair opportunity to litigate and could, if requisite identity existed between issues, be given collateral estoppel effect in proceeding to except resulting debt from discharge in principal's Chapter 7 case.
· Prior determination by the National Labor Relations Board (NLRB) that Chapter 7 debtor had committed unfair labor practice by using corporate entities to close down union shop and discharge union workers did not conclusively establish, under federal doctrine of issue preclusion, that debtor had acted with specific intent to injure his union workers, as required to except his liability on NLRB award from discharge as one for his "willful and malicious injury"; finding of intent to injure was not necessary to unfair labor practice determination, and administrative law judge made no specific findings as to debtor's intent.
· While prior determination by the National Labor Relations Board (NLRB) that Chapter 7 debtor had committed unfair labor practice by using corporate entities to close down union shop and discharge union workers did not conclusively establish, under federal doctrine of issue preclusion, that debtor had acted with specific intent to injure his union workers, as required to except his liability on NLRB award from discharge as one for his "willful and malicious injury," debtor's unfair labor practice, fact that his employees were injured, and amount of damages that they had suffered were all conclusively established and could not be relitigated.

Circuit Courts
Federal Circuit

Corus Group PLC. v. International Trade Com'n., 352 F.3d 1351, 25 ITRD 1865 , Fed.Cir., Dec 11, 2003.

Background: Appeal was taken from a decision of the United States Court of International Trade, Jane A. Restani, J., 217 F.Supp.2d 1347, granting summary judgment for the government and dismissing the appellants' challenge to the President's imposition of an ad valorem duty on imported tin mill products pursuant to "escape clause" provision of Trade Act. 

Holdings: The Court of Appeals, Dyk, Circuit Judge, held that: 

(1) Commission's decision certifying that it had reached a divided vote with respect to tin mill products and that the President's action in relying on that vote to impose a duty under "escape clause" provision of Trade Act was subject to judicial review; 

(2) claim for relief could not be asserted against the President; and 

(3) Commission reached a divided vote with respect to serious injury to tin mill products; and 

(4) opinions of members of plurality decision provided adequate explanation and were not internally inconsistent.

Dismissed in part; affirmed in part.
· Where the President has complete discretion whether to take an action in the first place, courts are without authority to review the validity of an agency recommendation to the President regarding such action.
· An agency recommendation is subject to judicial review if the action marks the consummation of the agency's decisionmaking process, and the action is one by which rights or obligations have been determined, or from which legal consequences will flow.
Shinyei Corp. of America v. U.S., 355 F.3d 1297, 25 ITRD 2089 , Fed.Cir., Jan 20, 2004.

Background: Importer of antifriction bearings from Japan brought action challenging liquidation instructions issued by Department of Commerce. The Court of International Trade, 248 F.Supp.2d 1350, Nicholas Tsoucalas, Senior District Judge, dismissed complaint for lack of subject matter jurisdiction, and importer appealed. 

Holdings: The Court of Appeals, Michel, Circuit Judge, held that: 

(1) Court of International Trade had jurisdiction over action; 

(2) importer's claim under Administrative Procedure Act (APA) was not rendered moot by Customs Service's liquidation; and 

(3) statutory protest provision did not preclude relief in form of reliquidation.

Reversed and remanded.
· Administrative Procedure Act (APA) does not afford an implied grant of subject- matter jurisdiction permitting federal judicial review of agency action.

1st Circuit


Little Bay Lobster Co., Inc. v. Evans, 352 F.3d 462 , 1st Cir.(N.H.), Dec 19, 2003.

Background: Lobster dealer and several lobster boat operators brought action against Secretary of Commerce seeking declaratory judgment with respect to federal regulations governing lobster catches in exclusive economic zone. The United States District Court for the District of New Hampshire, Steven J. McAuliffe, J., granted summary judgment for Secretary, 2002 WL 1005105. Plaintiffs appealed. 

Holdings: The Court of Appeals, Boudin, Chief Circuit Judge, held that: 

(1) any failure of Secretary to consult with New England Fishery Management Council before implementing regulations was harmless error; 

(2) plaintiffs failed to show that Secretary's adoption of regulations did not conform to national standards; 

(3) shift in boundary lines was fair and equitable to United States fishermen; 

(4) Secretary took into account interests of local fishing communities; and 

(5) agency's final statement satisfied requirements under Regulatory Flexibility Act (RFA).

Affirmed.
· The Regulatory Flexibility Act creates procedural obligations to assure that the special concerns of small entities are given attention in the comment and analysis process when the agency undertakes rule-makings that affect small entities.
· Where an agency has addressed a range of comments and considered a set of alternatives to the proposal adopted, the burden is upon the critic under the Regulatory Flexibility Act to show why a brief response on one set of comments or the failure to analyze one element as a separate alternative condemns the effort.
· An agency's obligation under the Regulatory Flexibility Act is simply to make a reasonable good faith effort to address comments and alternatives.

2nd Circuit


Baur v. Veneman, 352 F.3d 625 , 2nd Cir.(N.Y.), Dec 16, 2003.

Background: Citizen filed suit seeking judicial review of the decision of the United States Department of Agriculture (USDA) which denied his petition to ban the use of downed livestock as food for human consumption. The United States District Court for the Southern District of New York, Naomi Reice Buchwald, J., 212 F.Supp.2d 280, granted defendants' motion to dismiss for lack of Article III standing, and citizen appealed. 

Holdings: The Court of Appeals, Straub, Circuit Judge, held that: 

(1) citizen's allegation that he faced an increased risk of contracting a food-borne illness from the consumption of downed livestock constituted a cognizable injury-in-fact for purposes of alleging Article III standing, and 

(2) citizen, who alleged that downed cattle could transmit a deadly disease with no known cure or treatment, successfully alleged a credible threat of harm.

Vacated and remanded.
· Zone of interests test is a prudential standing requirement that ensures that the injury asserted by a plaintiff challenging regulatory action falls within the zone-of-interests sought to be protected by the statutory provision whose violation forms the legal basis for the complaint, further limiting the scope of potential citizen suits seeking review of administrative action.

3rd Circuit

Coraggioso v. Ashcroft, 355 F.3d 730 , 3rd Cir., Jan 23, 2004.

Background: Alien petitioned for review of final order of removal entered against him by the Board of Immigration Appeals (BIA). 

Holding: The Court of Appeals, Ambro, Circuit Judge, held that phrase "only through the end of the specific fiscal year," as used in statute providing that aliens qualifying for diversity visas shall remain eligible to receive such visas only through end of specific fiscal year for which they were selected, unambiguously indicates Congress' intent to impose time deadline on alien's eligibility to receive visa once randomly selected as qualifying for the Diversity Immigrant Visa Program.

Petition denied.
· Board of Immigration Appeals' (BIA's) interpretation of the Immigration and Nationality Act (INA) is subject to established principles of deference under Chevron.
4th Circuit

MCIMetro Access Transmission Services, Inc. v. Bellsouth Telecommunications, Inc., 352 F.3d 872 , 4th Cir.(N.C.), Dec 18, 2003.

Background: Competing local exchange carrier (CLEC) sought review of state utility commission's approval of CLEC's interconnection agreement with incumbent local exchange carrier (LEC), challenging legality of agreement under federal Telecommunications Act. The United States District Court for the Eastern District of North Carolina, Malcolm J. Howard, J., granted summary judgment in favor of LEC, and CLEC appealed. 

Holdings: The Court of Appeals, Williams, Circuit Judge, held that: 

(1) cost-shifting provision permitting LEC to charge CLEC for partial cost of transporting calls originating on LEC's network to CLEC's distant point of interconnection (POI) violated rule, and 

(2) provision of agreement that conditioned requirement that LEC provide two-way trunking, when technically feasible, on existence of insufficient traffic to support one-way trunks violated rule.

Reversed in part, vacated in part, and remanded.
· When a federal agency delegates its decision-making authority to a subdivision and Congress has expressly permitted such delegation by statute, the decision of the subdivision is entitled to the same degree of deference as if it were made by the agency itself.
· Court of Appeals is required to give an agency's interpretation of its own regulations controlling weight unless it is plainly erroneous or inconsistent with the regulation.

6th Circuit

Nicklin v. Henderson, 352 F.3d 1077, 63 Fed. R. Evid. Serv. 390, 27 NDLR P 88, 2003 Fed.App. 0450P , 6th Cir.(Ky.), Dec 19, 2003.

Background: Letter carrier for United States Postal Service (USPS) sustained on-the-job knee injury and was placed on medical restriction and assigned to distribution clerk position. Kentucky post office denied transfer and subsequently denied employee's request for reconsideration even after his medical restrictions had been removed. Employee challenged denial based on disability discrimination under Rehabilitation Act. After USPS found no discrimination, employee appealed. USPS Florida branch entered settlement agreement with employee. Subsequently and without being notified of settlement, the Equal Employment Opportunity Commission (EEOC) Office of Federal Operations (OFO), 1998 WL 155925, reversed earlier USPS decision on appeal. Employee filed action to enforce OFO's decision. The United States District Court for the Eastern District of Kentucky, Karl S. Forester, Chief District Judge, denied enforcement. Employee appealed. 

Holdings: The Court of Appeals, Siler, Circuit Judge, held that: 

(1) district court properly found that employee knowingly and voluntarily entered into settlement agreement; 

(2) settlement agreement would not be set aside on basis of mistake or fraud; and 

(3) USPS may have waived settlement with former employee at administrative level, but properly asserted settlement as separate bar to enforcement action.

Affirmed.
· Courts have applied res judicata to administrative law decisions employing trial type hearing.

7th Circuit


Mengistu v. Ashcroft, 355 F.3d 1044 , 7th Cir., Jan 22, 2004.

Background: Alien, a citizen of Ethiopia of Eritrean descent, petitioned for review of an order of the Board of Immigration Appeals (BIA) denying his motion to reopen deportation proceedings. 

Holding: The Court of Appeals, Posner, Circuit Judge, held that evidence was insufficient to demonstrate that conditions in Ethiopia, so far as they concerned the persecution of ethnic Eritreans, had changed from what they were during war, such as would warrant denial of alien's motion to reopen based on changed country conditions at start of war.

Petition granted.
· Discretionary determinations by administrative agencies are afforded deferential scope of judicial review.
· The "Chenery doctrine" forbids lawyers for an administrative agency from defending the agency's decision on a ground different from that stated or at least discernible in the decision itself.
· An agency opinion that fails to build a rational bridge between the record and the agency's legal conclusion cannot survive judicial review.

10th Circuit


Aspenwood Investment Co. v. Martinez, 355 F.3d 1256 , 10th Cir.(Colo.), Jan 23, 2004.

Background: Owner of low-income housing project brought action against the United States Department of Housing and Urban Development (HUD), seeking declaratory judgment that it was entitled to prepay the mortgage loan, in order to terminate contract with HUD to provide low-income housing, and requesting injunctive relief to compel acts that would remove any obstacles to prepayment. The United States District Court for the District of Colorado, Daniel B. Sparr, J., granted judgment on the pleadings in favor of HUD. Owner appealed. 

Holdings: The Court of Appeals, Holloway, Circuit Judge, held that: 

(1) HUD was bound by promissory note, and 

(2) owner met mortgage loan prepayment requirement under both promissory note and applicable HUD regulation, that owner was "not receiving payments under a rent supplement contract."

Reversed and remanded.
· An administrative agency's interpretation of its own regulations should be upheld unless it is plainly erroneous or inconsistent with the regulation.
· The courts must defer to an administrative agency's interpretation of its regulation unless an alternative reading is compelled by the plain language of the regulation or by other indications of the agency's intent at the time the regulation is promulgated.
· The Court of Appeals cannot torture the language of an administrative regulation to reach the result the administrative agency wishes.

