District Courts

Kentucky District Court

Dismas Charities, Inc. v. U.S. Dept. of Justice, Federal Bureau of Prisons, 287 F.Supp.2d 741, W.D.Ky., Oct 10, 2003.
Operator of community correction centers under contracts with Bureau of Prisons (BOP) brought action challenging Department of Justice's amendment of its rules for designating place of incarceration for federal offenders. On government's motion for summary judgment, the District Court, Heyburn, Chief Judge, held that operator lacked standing to challenge rule amendment.

Motion granted.
· Doctrine of standing is founded out of concern for properly limited role of courts in our society and desire to have properly interested parties litigating federal administrative challenges.

New Jersey District Court

Global Naps, Inc. v. Bell Atlantic-New Jersey, Inc., 287 F.Supp.2d 532, 2004-1 Trade Cases P 74,275 , D.N.J., Sep 30, 2003.
Competitive local exchange company (CLEC) brought action against incumbent local exchange company (ILEC), stemming from CLEC's failed attempt to enter local telephone market. On ILEC's motion for partial judgment on the pleadings, the District Court, Greenaway, J., held that: (1) court lacked subject matter jurisdiction over Telecommunications Act claims; (2) state regulatory board possessed primary jurisdiction over Telecommunications Act claims; and (3) ILEC was immune from Sherman Act liability.

Motion granted.
· Court may invoke doctrine of primary jurisdiction sua sponte.
· Doctrine of primary jurisdiction applies to claims properly cognizable in court that contain some issue within special competence of administrative agency.
· Under doctrine of primary jurisdiction, referral of matter to administrative agency for resolution is appropriate if matter involves technical or policy considerations which are beyond court's ordinary competence and within agency's field of expertise.
· Doctrine of primary jurisdiction is meant to ensure workable relationship between courts and administrative agencies, wherein court can have benefit of agency's views on issues within agency's competence.
· Doctrine of primary jurisdiction requires court to transfer issue that involves administrative expertise to administrative agency charged with exercising that discretion.
· Issue whether doctrine of primary jurisdiction applies should be evaluated on case-by-case basis.
New York District Court

Baker v. Krieger, 287 F.Supp.2d 207 , W.D.N.Y., Sep 04, 2003.

State prison inmate brought § 1983 action against prison drill instructor, alleging use of excessive force in violation of inmate's Eighth Amendment rights. On instructor's summary judgment motion, the District Court, Larimer, J., held that inmate's belief that, based on his previous experience with filing an administrative grievance, his efforts to use the grievance process would be futile, did not excuse his failure to exhaust his administrative remedies.
· If a statute mandates exhaustion of administrative remedies prior to bringing suit, even a futile administrative process must be utilized.

Motion granted.

Osses v. McElroy, 287 F.Supp.2d 199 , W.D.N.Y., Sep 04, 2003.
Colombian national in custody of Department of Homeland Security filed petition for writ of habeas corpus, challenging final order of removal. The District Court, Larimer, J., held that: (1) federal court possessed proper subject matter jurisdiction; (2) national failed to exhaust administrative remedies; (3) national's conviction for fourth-degree grand larceny constituted "aggravated felony"; and (4) adjournment of removal hearing was not reviewable action.

Petition denied.
· Doctrine of "exhaustion of administrative remedies" generally requires party to pursue all possible relief within deciding agency before seeking federal judicial review of unfavorable administrative decision.
· Doctrine of "exhaustion of administrative remedies" is activated either by explicit statutory language or when agency provides non-judicial mechanism for resolution of claims.
· Where exhaustion of administrative remedies is required, court must dismiss any unexhausted claim for lack of jurisdiction.
· Statutory exhaustion requirements are mandatory, and courts are not free to dispense with them.

Circuit Courts

1st Circuit

Haoud v. Ashcroft, 350 F.3d 201 , 1st Cir., Nov 25, 2003.

Alien sought judicial review of decision of the Board of Immigration Appeals (BIA) affirming without opinion an immigration judge's order denying alien's claim for asylum. The Court of Appeals, Stahl, Senior Circuit Judge, held that BIA could not employ streamlined procedure, and simply affirm without opinion an immigration judge's denial of alien's application for asylum, given that facts of alien's case bore strong resemblance to another case in which asylum application was granted, that was decided subsequent to immigration judge's decision.

Remanded.
· While deference is given to agency's interpretation of underlying statute, agency's interpretation must be in accordance with administrative law principles.
· Board of Immigration Appeals (BIA) has duty to follow its own federal regulations, and failure to do so can result in reversal of BIA order and new hearing.
· Where law is drawn so that court would have no meaningful standard against which to judge an agency's exercise of discretion, Congress is assumed to have committed the decisionmaking to agency's judgment absolutely.
· Decision by the Board of Immigration Appeals (BIA) to streamline administrative process by affirming without opinion immigration judge's denial of alien's application for grant of asylum was not committed to the BIA's absolute discretion, but was decision that the Court of Appeals was well-equipped, both statutorily and practically, to review.

7th Circuit
Edgewater Foundation v. Thompson, 350 F.3d 694 , 7th Cir.(Ill.), Dec 01, 2003.

Administrator of Health Care Financing Administration made final administrative decision limiting interest payments to Medicare provider. Provider filed action against Secretary of Health and Human Services to recover that interest. The United States District Court for the Northern District of Illinois, Wayne R. Andersen, J., remanded, 2003 WL 260336. Provider appealed. The Court of Appeals, Easterbrook, Circuit Judge, held that: (1) remand order was not final appealable decision, and (2) interlocutory appeal was not warranted.

Appeal dismissed.
· Remands usually are not appealable, because they are not "final" decisions; but remands that otherwise may escape appellate review may be reviewable immediately.
U.S. Gypsum Co. v. Indiana Gas Co., Inc., 350 F.3d 623, 2003-2 Trade Cases P 74,236, Util. L. Rep. P 14,484 , 7th Cir.(Ind.), Nov 24, 2003.

Direct customer of natural gas pipelines sued natural gas utility and joint venture formed by that utility and second utility for alleged violations of Sherman Act. The United States District Court for the Southern District of Indiana, Richard L. Young, J., dismissed complaint. Customer appealed. The Court of Appeals, Easterbrook, Circuit Judge, held that: (1) complaint could not be dismissed for failure to state claim upon which relief could be granted based on any failure to overcome affirmative defenses; (2) direct customer alleged antitrust injury; (3) dismissal was not warranted on statute of limitations grounds, inasmuch as proof of anticompetitive act within limitations period would not contradict complaint's allegations; and (4) issue preclusion did not apply to bar action.

Vacated and remanded.
· Issue preclusion did not apply to bar antitrust action brought by direct customer of natural gas pipelines against joint venture formed by natural gas utilities and one of those utilities, based on state agency's decision, approximately six years earlier, that joint venture served the public interest by enabling utilities to make better use of their joint reserve capacity, inasmuch as such finding was compatible with subsequent antitrust litigation, and agency, as well as reviewing state court, acknowledged possibility that circumstances supporting agency's finding could change.

8th Circuit

Advanta USA, Inc. v. Chao, 350 F.3d 726, 20 O.S.H. Cas. (BNA) 1456, 2002 O.S.H.D. (CCH) P 32,702 , 8th Cir., Dec 01, 2003.

Employer, a seed company, was cited by United States Department of Labor (DOL) for violating Occupational Safety and Health Administration (OSHA) Field Sanitation Standard by failing to place toilet and handwashing facilities in middle of cornfields for seasonal detasseling workers. ALJ and the Occupational Safety and Health Review Commission (OSHRC) affirmed. Employer petitioned for review. The Court of Appeals, Riley, Circuit Judge, held that Department of Labor (DOL) interpretation of standard was unreasonable, and under terrain exception those facilities could be located at point of closest vehicular access.

Petition granted, order vacated, and citation set aside.
· Court normally affords substantial deference to agency's interpretation of regulation, but no deference is due if interpretation is contrary to regulation's plain meaning.
· Judicial deference to agency interpretation of regulation is due when agency has developed its interpretation contemporaneously with regulation, when agency has consistently applied regulation over time, and when agency's interpretation is result of thorough and reasoned consideration.

