District Courts

Massachusetts District Court

Kelly v. Keystone Shipping Co., 281 F.Supp.2d 313 , D.Mass., Jul 14, 2003.

Following jury verdict which found injured seaman 45% at fault for his injury, seaman moved for judgment for full amount of jury award without reduction for his contributory negligence. The District Court, Bowler, United States Chief Magistrate Judge, held that: (1) mandatory Coast Guard regulation requiring that medical care providers hold documentary evidence attesting to proper training was a safety statute within meaning of Federal Employers' Liability Act (FELA) section barring defense of contributory negligence where employer violated a safety statute; (2) regulation at issue did not grandfather medical care provider's documentation on ground that he began his seagoing service prior to date regulation was implemented; and (3) employer's violation of regulation barred reduction of jury award on basis of seaman's contributory negligence.
Motion allowed.

· A substantive or legislative-type rule subject to notice and comment procedures is one affecting individual rights and obligations; generally, if a rule creates rights, assigns duties, or imposes obligations, the basic tenor of which is not already outlined in the law itself, then it is substantive.

· To characterize a rule as legislative, and thus subject to notice and comment procedures, the agency must intend to exercise its delegated lawmaking power.

· An agency's interpretation in a policy letter of its own regulation receives considerable legal leeway, particularly where it is consistent with the agency's prior views.

· An agency's interpretation in a policy letter of its own regulation receives considerable legal leeway, particularly where it is consistent with the agency's prior views.

· For purposes of interpreting agency regulation, legislative history, while not conclusive, gives insight into the intent of the drafters, and such history includes the agency's responses to public comments published in the Federal Register.

Oregon District Court


Moden v. U.S. Fish and Wildlife Service, 281 F.Supp.2d 1193 , D.Or., Sep 03, 2003.

Interested parties who sought to remove sucker fishes from list of endangered species under Endangered Species Act (ESA) brought citizen suit against the Fish and Wildlife Service (FWS), challenging the FWS's denial of their petition as arbitrary and capricious. Upon the motion of FWS for summary judgment and interested parties' motion to supplement the record, the District Court, Robert E. Jones, J., held that: (1) FWS acted arbitrarily and capriciously in concluding that petition did not present substantial scientific or commercial information indicating that status review of fish population might be necessary; (2) FWS's conclusion upon which denial of petition was based did not contain adequate explanation and was not supported by the record; (3) interested parties' failure to comply with ESA requirement of submitting 60 days' prior written notice on agency prior to filing citizen suit warranted dismissal of claim; and (4) interested parties were entitled to supplement administrative record with five documents pertaining to state of sucker fish population prior to listing as endangered species.
Motion for summary judgment granted in part and denied in part; motion to supplement record granted.

· The court's review of an administrative agency's decision is limited to the administrative record already in existence.

· Upon review of an administrative agency's decision under the Administrative Procedure Act (APA), the court is not permitted to substitute its judgment for that of the agency; rather, the court should defer to the agency's scientific and technical expertise so long as the agency considered the relevant factors and articulated a rational connection between the facts found and the choice made.

· Upon review of an administrative agency's decision under the Administrative Procedures Act (APA), the court must consider whether the agency acted within the scope of its authority, whether the agency adequately explained its decision, whether the agency based its decision on the facts in the record, and whether the agency considered the relevant factors.

· Despite the deferential standard governing a court's review of an administrative agency's decision under the Administrative Procedure Act (APA), a reviewing court must undertake a thorough, probing, in-depth review of the agency's decision and then decide whether it was based on a consideration of the relevant factors and whether there has been a clear error of judgment.

· A reviewing court is permitted under the Administrative Procedure Act (APA) to consider documents outside the administrative record in four limited situations: (1) when necessary to determine whether the agency has considered all relevant factors and has explained its decision; (2) when it appears that the agency has relied on documents or materials not included in the administrative record; (3) when necessary to explain technical terms or complex subject matter involved in the agency action; or (4) when there is a strong showing of bad faith or improper behavior by the agency.

Circuit Courts

D.C. Circuit

Ramaprakash v. F.A.A., 346 F.3d 1121, 358 U.S.App.D.C. 146 , D.C.Cir., Oct 21, 2003.

Licensed pilot petitioned for review of order of the National Transportation Safety Board (NTSB) upholding Federal Aviation Administration's (FAA) suspension of his pilot's certificate on grounds of his conviction for driving under the influence of alcohol. The Court of Appeals, Roberts, Circuit Judge, held that Board failed to adequately explain its departures from its own precedent.
Vacated and remanded.

· Agency action is arbitrary and capricious, and may be set aside under Administrative Procedure Act (APA), if it departs from agency precedent without explanation; agencies are free to change course as their expertise and experience may suggest or require, but when they do so they must provide reasoned analysis indicating that prior policies and standards are being deliberately changed, not casually ignored.

Ranger Cellular v. F.C.C., 348 F.3d 1044 , D.C.Cir., Nov 14, 2003.

Applicants petitioned for review of order in which Federal Communications Commission (FCC) rejected applicants' challenge to validity of four Rural Service Area (RSA) cellular telephone licenses, for which applicants had originally applied, and upheld denial of applicants' alternative request for refund of filing fees. The Court of Appeals, Garland, Circuit Judge, held that: (1) applicants lacked standing to challenge validity of licenses; (2) FCC had opportunity to pass on refund issue, as required for judicial review; and (3) FCC's decision denying refund was entitled to deference.
Affirmed in part and dismissed in part.

· The irreducible constitutional minimum requirements of standing are: (1) that plaintiff suffered injury in fact, that is, invasion of judicially cognizable interest which is (a) concrete and particularized and (b) actual or imminent, not conjectural or hypothetical; (2) that there be causal connection between injury and conduct complained of, that is, that injury be fairly traceable to challenged action of defendant, not result of independent action of some third party not before court; and (3) that it be likely, as opposed to merely speculative, that injury will be redressed by favorable decision.

· Reviewing courts must defer to an agency's reading of its own regulations unless that reading is plainly erroneous or inconsistent with the regulations.

Federal Circuit


Brownlee v. DynCorp., 349 F.3d 1343 , Fed.Cir., Nov 13, 2003.

Secretary of Army appealed final decision of the Armed Services Board of Contract Appeals, 2002 WL 1009833, awarding, as allowable costs, a part of a government contractor's legal fees incurred in defending against criminal fraud charges brought by the United States against contractor's employee. The Court of Appeals, Dyk, Circuit Judge, held that: (1) addressing an issue of apparent first impression, the government's appeal was not time-barred, even though, instead of appealing from the Board's earlier "entitlement" decision, the government waited to appeal from the Board's "quantum" decision; (2) the Federal Acquisition Regulation (FAR) at issue disallows a government contractor's recovery of all costs incurred in the unsuccessful defense of criminal proceedings where an employee of the contractor was convicted, even if the contractor itself was not convicted; and (3) when so construed, the FAR constituted a reasonable interpretation of the applicable statute and, thus, was valid.

Reversed and remanded.

· Pursuant to the Supreme Court's Chevron decision, courts reviewing agency interpretations of statutes must answer two questions: (1) whether Congress has directly spoken to the precise question at issue, and if not, (2) whether the agency's answer is based on a permissible construction of the statute.

· One very good indicator of delegation meriting Chevron treatment is express congressional authorizations to engage in the process of rulemaking or adjudication that produces regulations or rulings for which deference is claimed.

3rd Circuit

University of Medicine and Dentistry of New Jersey v. Corrigan, 347 F.3d 57 , 3rd Cir.(N.J.), Oct 17, 2003.

State teaching hospitals sought injunction against proposed audit by the inspector general of the Department of Health and Human Services of Medicare billing practices for work performed by interns and residents. The United States District Court for the District of New Jersey, Harold A. Ackerman, J., dismissed hospitals' claims and granted defendant's motion to enforce subpoenas related to the audit. Hospitals appealed. The Court of Appeals, Scirica, Chief Judge, held that: (1) administrative subpoenas issued by the inspector general for relevant records related to audit were enforceable, and (2) decision to initiate audit was neither final nor ripe for judicial review.

Affirmed.

· Judicial review of administrative subpoenas is strictly limited; the ultimate inquiry is whether the enforcement of the administrative subpoena would constitute an abuse of the court's process.

· A district court should enforce an administrative subpoena if the agency can show that the investigation will be conducted pursuant to a legitimate purpose, that the inquiry is relevant, that the information demanded is not already within the agency's possession, and that the administrative steps required by the statute have been followed.

· Determining whether a dispute over agency action is ripe involves a two-part inquiry; the court must assess (1) the fitness of the issues for judicial decision and (2) the hardship to the parties of withholding court consideration.

7th Circuit

Jens v. Barnhart, 347 F.3d 209, 92 Soc.Sec.Rep.Serv. 22, Unempl.Ins.Rep. (CCH) P 17104B , 7th Cir.(Wis.), Oct 10, 2003.

Social Security Disability benefits claimant with psoriasis and psoriatic arthritis appealed from decision of the United States District Court for the Western District of Wisconsin, John C. Shabaz, J., affirming denial of benefits. The Court of Appeals, Flaum, Chief Judge, held that: (1) substantial evidence supported ALJ's findings that claimant was not disabled, and (2) claimant was not entitled to a sentence six remand on the basis of a vocational expert's report.
Affirmed.

· To determine if substantial evidence exists to support an ALJ's findings, the court reviews the record as a whole but is not allowed to substitute its judgment for the ALJ's by reconsidering facts, reweighing evidence, resolving conflicts in evidence, or deciding questions of credibility.

8th Circuit


Baldwin v. Barnhart, 349 F.3d 549 , 8th Cir.(Mo.), Nov 13, 2003.

Claimant sought review of decision of the Commissioner of Social Security Administration denying his application for social security disability benefits. The United States District Court for the Eastern District of Missouri, Stephen N. Limbaugh, J., affirmed the denial and claimant appealed. The Court of Appeals, Smith, Circuit Judge, held that administrative law judge's (ALJ) decision to discount credibility of claimant's subjective complaints of pain was justified.
Affirmed.

· "Substantial evidence," for purposes of administrative review, is something less than the weight of the evidence, and the possibility of drawing two inconsistent conclusions does not prevent an administrative agency's findings from being supported by substantial evidence.
10th Circuit
Exxon Mobil Corp. v. Norton, 346 F.3d 1244 , 10th Cir.(Colo.), Oct 15, 2003.

Claimants brought action seeking reversal of Interior Board of Land Appeals (IBLA) decision affirming ALJ's order that their oil shale claims were null and void for failure to perform required assessment work under General Mining Law. The United States District Court for the District of Colorado, J., Lewis T. Babcock, Chief Judge, granted judgment for government, 206 F.Supp.2d 1085. Claimants appealed. The Court of Appeals, Stephen H. Anderson, Circuit Judge, held that: (1) due process rights of claimants were not violated by IBLA determination that their oil shale mining claims were invalid for failure to satisfy annual assessment work requirement; (2) Department of Interior (DOI) demonstrated by clear and convincing evidence that claimants had not substantially complied with annual assessment work requirement; (3) substantial evidence supported decision of IBLA that claimant's road maintenance did not qualify as assessment work; and (4) claimant's performance of $500 worth of work per claim, which was required for issuance of patent, did not satisfy annual assessment work requirement.

Affirmed.

· When reviewing a district court's review of an agency decision, the identical standard of review is employed at both levels; and once appealed, the district court's decision is accorded no particular deference.
· Due process rights of claimants were not violated by Interior Board of Land Appeals (IBLA) determination that their oil shale mining claims were invalid for failure to satisfy annual assessment work requirement under General Mining Law, although they relied upon valid Supreme Court decisions, and Department of Interior (DOI) regulations following those decisions, when they invoked resumption doctrine to preserve their claims prior to government's challenge to validity of those claims; claimants' default in doing assessment work made United States beneficiary of all claims invalid for lack of assessment work despite any claimed resumption.
Pittsburg County Rural Water Dist. No. 7. v. City of McAlester, 346 F.3d 1260, 2003-2 Trade Cases P 74,183 , 10th Cir.(Okla.), Oct 17, 2003.

Rural county water association brought suit to enforce its alleged exclusive right to provide water to customers within protected area, as well as to recover for municipality's alleged antitrust violations. The United States District Court for the Eastern District of Oklahoma granted summary judgment for defendants on certain claims, dismissed certain other claims, and dismissed water association's antitrust claims, and association appealed. The Court of Appeals, Henry, Circuit Judge, held that: (1) claims asserted by rural county water association against municipality for its alleged misconduct over period of several years, both before and after deannexation proceedings, in selling water to certain customers that association allegedly had exclusive right to serve were not barred by Rooker-Feldman doctrine or by preclusion doctrines; (2) mere fact that municipality had sold water to certain customers before rural county water association became indebted to federal government on Farmers' Home Administration (FmHA) loan, and thus acquired federal statutory protection against any curtailment of its service area, did not mean that municipality's continued sale of water to these customers could not violate federal statute in question; (3) deannexation order would be no bar to municipality's liability under statute; (4) no taking, within meaning of Fifth Amendment, was effected by application of federal statute to municipality; and (5) municipality that refused to sell water to rural county water association was not "monopolist," and could not be held liable for its refusal to sell under "essential facilities" doctrine.

Affirmed in part, reversed in part and remanded.

· Claims asserted by rural county water association against municipality for its alleged misconduct over period of several years, both before and after deannexation proceedings, in selling water to certain customers that association allegedly had exclusive right to serve, upon theory that such sales violated federal antitrust law and statute regulating terms on which the Farmers' Home Administration (FmHA) could provide loans to water service associations, did not raise any issues actually decided in connection with, or necessary to, state administrative agency's grant of petition to deannex territory from water association, or to decision by Oklahoma state courts on whether water association had properly perfected appeal from deannexation order; thus, water association's claims were not barred by issue preclusive effect of prior state administrative or judicial rulings.
· In action by rural county water association against municipality for its alleged misconduct over period of several years, both before and after deannexation proceedings, in selling water to certain customers that association allegedly had exclusive right to serve, on theory that such sales violated federal antitrust law and statute regulating terms on which the Farmers' Home Administration (FmHA) could provide loans to water service associations, Full Faith and Credit Act precluded federal court from striking deannexation order that removed certain territory from water association's service area, but did not preclude judgment on water association's antitrust or statutory claims, on which neither state administrative body nor state courts had made any holdings.
