District Courts

California District Court
Benton v. Ashcroft, 273 F.Supp.2d 1139 , S.D.Cal., Jul 25, 2003.
Federal inmate filed petition for writ of habeas corpus seeking to enjoin Bureau of Prisons (BOP) from designating her to federal correction institution, rather than community confinement center. The District Court, Moskowitz, J., held that: (1) BOP's new policy precluding designation of inmates to community confinement centers was reasonable; (2) policy change was exempt from notice and comment requirements of Administrative Procedure Act (APA); and (3) policy change did not violate Ex Post Facto Clause.

Petition denied.
· Where statutory language is silent or ambiguous on specific issue, deference is accorded agency's interpretation so long as it is based on permissive construction of statute.
· Agency's interpretation of regulation promulgated pursuant to expressly delegated authority is given controlling weight, unless arbitrary, capricious or manifestly contrary to statute.
· Where congressional delegation of interpretative authority to agency is implicit, courts must give deference to any interpretation that is reasonable, in agency's view, in context of particular program subject to regulation.

New York District Court
Kendall v. Mooney, 273 F.Supp.2d 216 , E.D.N.Y., Jul 22, 2003.
Defendant, an alien, petitioned for habeas corpus relief, challenging the finality of his state court conviction of an aggravated felony, the applicability of the Antiterrorism and Effective Death Penalty Act (AEDPA), and the classification of criminal possession of stolen property as an aggravated felony under the Immigration and Nationality Act (INA). The District Court, Gershon, J., held that: (1) defendant's filing of an application for habeas corpus relief challenging admission of evidence in his aggravated felony prosecution did not have bearing on the finality of his conviction for immigration purposes; (2) provision of AEDPA which made aliens convicted of certain specified crimes ineligible for discretionary relief through waiver of deportation applied to alien who was convicted after enactment of AEDPA for crime he committed before enactment of AEDPA; and (3) conviction for criminal possession of stolen property under New York law was a theft offense within meaning of INA provision governing aggravated felonies for which an alien could be deported.

Petition denied.
· Failure to exhaust administrative remedies is excused where: (1) available remedies provide no genuine opportunity for adequate relief; (2) irreparable injury may occur without immediate judicial relief; (3) administrative appeal would be futile; or (4) where plaintiff raises a substantial constitutional question which could not be resolved through the administrative process.
· A district court owes Chevron deference to the Board of Immigration Appeals's (BIA's) reasonable interpretation of the immigration statutes.

Puerto Rico District Court

Padilla v. Commissioner of Social Security, --- F.Supp.2d ----, 2003 WL 22310529 , D.Puerto Rico, Sep 25, 2003.

Social security disability claimant, who claimed inability to work due to bilateral carpal tunnel syndrome, migraine, and mental impairment sought judicial review of final decision of the Commissioner of Social Security denying his application for period of disability and ensuing benefits. The District Court, Castellanos, United States Magistrate Judge, held that: (1) ALJ properly rejected credibility of claimant's statements concerning limiting effects of pain and other symptoms, and (2) ALJ's decision was supported by substantial evidence in record as whole.

Affirmed.
· ALJ's credibility determination is entitled to deference, especially when supported by specific findings.

Pramco, LLC v. Torres, --- F.Supp.2d ----, 2003 WL 22287993 , D.Puerto Rico, Sep 30, 2003.
Creditor assignee brought diversity action against borrower alleging breach of contract. Borrower brought third party complaint against Small Business Administration (SBA), as original creditor of loan, alleging negligence and violation of Real Estate Settlement Procedures Act (REPSA). On SBA's motion to dismiss third party complaint for failure to state claim upon which relief may be granted, the District Court, Dominguez, J., held that: (1) decision of SBA to sell or assign loan was not abuse of discretion; (2) court was not required to consider borrower's claim that SBA violated notice provisions of REPSA for failure to put SBA on notice of claim; and (3) SBA's sale or assignment of referred loan was permitted without consent of borrower under Puerto Rico law.

Motion granted.
Texas District Court
Sierra Club v. Veneman, 273 F.Supp.2d 764 , E.D.Tex., Jul 28, 2003.
Environmental groups brought action challenging Forest Service's management plan for endangered species of woodpecker. The United States District Court for the Eastern District of Texas, 694 F.Supp. 1260, enjoined violations of Endangered Species Act (ESA). Government appealed. The Court of Appeals, 926 F.2d 429, affirmed in part, vacated in part, and remanded. Government sought approval of interim management guidelines for ESA compliance. The District Court denied approval. Government appealed. The Court of Appeals, 67 F.3d 90, vacated and remanded. Government moved to dissolve injunctions and for approval of plan. The District Court, Schell, J., held that plan was neither arbitrary nor capricious and satisfied ESA requirements, and thus would be approved.
Plan approved; injunctions dissolved.
· Under Administrative Procedure Act (APA), district court's role is to review the agency action to determine whether the decision was based on a consideration of the relevant factors and whether there was a clear error of judgment; thus, if the agency considers the factors and articulates a rational relationship between the facts found and the choice made, its decision is not arbitrary or capricious.
· On judicial review pursuant to Administrative Procedure Act (APA), agency's decision need not be ideal, so long as it is not arbitrary or capricious, and so long as the agency gave at least minimal consideration to relevant facts contained in the record.

Circuit Courts

D. C. Circuit

Marseilles Land and Water Co. v. Federal Energy Regulatory Com'n., 345 F.3d 916 , D.C.Cir., Oct 10, 2003.
Applicant, which had filed a preliminary permit application for a hydroelectric project before a competing developer filed its development application for the same site, and, after the intervention deadline, filed a notice of intent to submit a competing development application, filed petition for review of Federal Energy Regulatory Commission (FERC) orders rejecting as untimely the applicant's notice of intent and rejecting its request to waive the deadline for filing the notice of intent. The Court of Appeals, Silberman, Senior Circuit Judge, held that FERC's interpretation of its ambiguous regulation, pursuant to which a permit applicant wishing to ensure its priority must follow up with a development application, or a notice of intent to file such application, within the intervention period, even if that application competes only against itself, was not unreasonable.

Petition for review denied.
· Administrative agency may not slip by the notice and comment rule-making requirements needed to amend a rule by merely adopting a de facto amendment to its regulation through adjudication.
· Agencies are entitled to great deference in the interpretation of their own rules.

Federal Circuit
Carpenter, Chartered v. Secretary of Veterans Affairs, 343 F.3d 1347 , Fed.Cir., Sep 11, 2003.
Law firm engaged in representing veterans' benefits claimants petitioned for judicial review of the new regulation adopted by Department of Veterans Affairs (DVA), governing payment of attorney fees by disinterested third parties. The Court of Appeals, Bryson, Circuit Judge, held that: (1) DVA is authorized to issue rules governing attorney fee payments by putatively disinterested third-party payers; (2) regulation was supported by rational basis; and (3) regulation did not have a significant economic impact on a substantial number of small entities, so as to require DVA to publish analysis of impact of regulation on such entities pursuant to the Regulatory Flexibility Act.

Petition denied.
· A regulation is reasonably related to the purposes of the legislation to which it relates if the regulation serves to prevent circumvention of the statute and is not inconsistent with the statutory provisions.
· It is unnecessary for an agency to prove that circumvention of statutory policy has occurred in the past in order sustain an anti-circumvention regulation as reasonable; a regulation can be justified by a reasonable expectation that it will prevent circumvention of statutory policy in the future.

Viraj Group, Ltd. v. U.S., 343 F.3d 1371, 25 ITRD 1518 , Fed.Cir., Sep 09, 2003.

Importer brought action seeking review of antidumping duty orders for certain stainless steel wire rod imported from India. The Court of International Trade, 206 F.Supp.2d 1340, remanded action for further determinations. After Commerce filed remand redetermination, the Court of International Trade, Gregory W. Carman, Chief Judge, 217 F.Supp.2d 1359, affirmed Commerce's redetermined dumping margin, and United States appealed. The Court of Appeals, Lourie, Circuit Judge, held that: (1) Government, although technically prevailing party, had sufficient standing to appeal, and (2) Commerce was required by statute to apply currency exchange rate on date of sale, rather than payment date, in determining dumping margin.

Reversed.
· In reviewing Commerce's interpretation of an antidumping statute, Court of Appeals affords Commerce Chevron deference.
· Under the Chevron paradigm, if a statute unambiguously addresses the question at issue, Court of Appeals will follow that unambiguous guidance, but if Congress's intent is unascertainable or ambiguous, Court must defer to the agency's interpretation, as set forth in a regulation adopted by notice-and- comment rulemaking, provided that it is reasonable in light of the overall statutory scheme.
· In recognition of Commerce's expertise in the generally complex field of antidumping investigations, Court of Appeals affords Chevron deference to Commerce's antidumping determinations even when there is no applicable regulation.
· Generally, decisions by a court remanding a matter to an agency are nonfinal and not appealable to a reviewing court.

2nd Circuit

APWU v. Potter, 343 F.3d 619, 57 ERC 1033, 33 Envtl. L. Rep. 20,271 , 2nd Cir.(N.Y.), Sep 15, 2003.
Postal union, its president, and postal worker filed citizen suit under federal and state environmental statutes seeking mandatory injunctive relief to compel United States Postal Service (USPS) to shut down and decontaminate processing and distribution center where anthrax spores had been found, and to test adjacent postal facility and all "downstream" postal facilities serviced by center. The United States District Court for the Southern District of New York, Keenan, J., 208 F.Supp.2d 415, dismissed claims, and plaintiffs appealed. The Court of Appeals, Jacobs, Circuit Judge, held that: (1) USPS was authorized to undertake removal action to investigate and remove anthrax discovered at postal facility, and (2) anthrax contamination was not an "emergency" that required the Environmental Protection Agency (EPA) to conduct removal action.

Affirmed.
· A basic tenet of statutory construction, equally applicable to regulatory construction, is that a text should be construed so that effect is given to all its provisions, so that no part will be inoperative or superfluous, void or insignificant, and so that one section will not destroy another unless the provision is the result of obvious mistake or error.

4th Circuit

Jarvis v. Carbon Fuel Co., 77 Fed.Appx. 164, 2003 WL 22293606 (4th Cir.) (Not selected for publication in the Federal Reporter) , 4th Cir., Oct 07, 2003.
Administrative law judge (ALJ) denied benefits to coal miner on his claim filed pursuant to provisions of Black Lung Benefits Act (BLBA). Miner appealed. Benefits Review Board affirmed. Miner appealed. The Court of Appeals held that: (1) Board provided coal miner with full and fair opportunity to be heard; (2) ALJ did not abuse his discretion in admitting eight letters written by doctor; (3) ALJ's reliance on opinions of employer's physicians was not inappropriate; (4) substantial evidence supported conclusion by ALJ; (5) ALJ properly considered radiological qualifications of respective readers; (6) substantial evidence supported ALJ's finding that physician's testimony was equivocal and could be disregarded; and (7) unexplained inconsistency in opinion did not imply bias or hostility towards BLBA.

Affirmed.
8th Circuit

Cox v. Barnhart, 345 F.3d 606, 91 Soc.Sec.Rep.Serv. 11, Unempl.Ins.Rep. (CCH) P 17100B , 8th Cir.(Ark.), Oct 08, 2003.
Claimant, who suffered from fibromyalgia and costochondritis, sought judicial review of final decision of the Commissioner of Social Security, denying her claim for disability insurance benefits (DIB) and supplemental security income (SSI). The United States District Court for the Eastern District of Arkansas, H. David Young, J., upheld decision, and claimant appealed. The Court of Appeals, Heaney, Circuit Judge, held that: (1) ALJ improperly discounted treating physician's opinion in determining that claimant was not disabled, and (2) ALJ improperly discredited testimony of claimant, her husband, and her neighbor, in determining that she was not disabled, but rather that she was not motivated to work.

Remanded.

· "Substantial evidence" is evidence that reasonable person might accept as adequate to support decision.

9th Circuit
Hensala v. Department of Air Force, 343 F.3d 951, 3 Cal. Daily Op. Serv. 8317, 2003 Daily Journal D.A.R. 10,444 , 9th Cir.(Cal.), Sep 12, 2003.

Discharged officer sued Air Force alleging that its decision to seek recoupment from officer of money Air Force paid for officer's medical education on grounds that officer voluntarily separated from service by declaring he was homosexual violated Administrative Procedure Act (APA), equal protection, due process, and First Amendment. The United States District Court for the Northern District of California, 148 F.Supp.2d 988, Alsup, J., granted summary judgment for Air Force, and former officer appealed. The Court of Appeals, Thomas, Circuit Judge, held that: (1) substantial evidence supported Air Force Board for Correction of Military Records' (AFBCMR) recoupment order; (2) recoupment policy as applied to officer comported with due process, given investigation and hearing and Air Force's practice of making individualized findings of intent; but (3) fact issues existed as to whether recoupment policy was applied only to service members who were gay, as opposed to all service members who violated proscription against same-sex sexual conduct.

Affirmed in part and reversed and remanded in part.
· If evidence contained in federal agency's administrative record is susceptible to more than one rational interpretation, reviewing court may not substitute its judgment for agency's.

In re Mantz, 343 F.3d 1207, Bankr. L. Rep. P 78,916, 3 Cal. Daily Op. Serv. 8464, 2003 Daily Journal D.A.R. 10,573 , 9th Cir.(Nev.), Sep 16, 2003.

Chapter 11 debtor-taxpayers objected to proof of claim filed by the California State Board of Equalization (SBE). The United States Bankruptcy Court for the District of Nevada found that it lacked subject matter jurisdiction to consider the objection or, alternatively, that res judicata barred relitigation of the state tax liability. Appeal was taken. The District Court, David Warner Hagen, J., affirmed the bankruptcy court's jurisdictional holding, and debtors appealed. The Court of Appeals, William A. Fletcher, Circuit Judge, held that: (1) because there was no final administrative determination of debtors' tax liability prior to commencement of the bankruptcy proceedings, the Bankruptcy Code did not deprive the bankruptcy court of jurisdiction to determine debtors' state tax liability, and (2) res judicata did not prevent the bankruptcy court from redetermining debtors' tax liability.

Reversed and remanded.
· Where the California State Board of Equalization (SBE) adjudicated Chapter 11 debtors' tax liability but made no final determination prior to commencement of bankruptcy proceedings, so that the Bankruptcy Code authorized the bankruptcy court to redetermine such liability, res judicata did not prevent the court from doing so.

Public Citizen Inc. v. Mineta, 343 F.3d 1159, 3 Cal. Daily Op. Serv. 8426, 2003 Daily Journal D.A.R. 10,513 , 9th Cir., Sep 15, 2003.

Public interest organizations and individuals petitioned for judicial review of final order by which National Highway Traffic Safety Administration (NHTSA) adopted amendments to federal motor vehicle safety standard addressing air bag safety. The Court of Appeals, Paez, Circuit Judge, held that: (1) NHTSA's interpretation as to when final rule was "issued" for purposes of statutory 59- day period for filing petition for judicial review was unreasonable and not entitled to deference; (2) for purposes of 59-day period for filing petition for judicial review, NHTSA regulation is "issued" on the date that regulation is made available for public inspection; (3) order was "issued" as of published filing date in Federal Register; (4) NHTSA regulation limiting tolling of statutory period for seeking judicial review did not limit judicial review to parties who filed formal petition for reconsideration; (5) petitioners who did not file petition for reconsideration were precluded from seeking review of provision that was the same in both interim and final rule; and (6) transfer of timely filed petition for review was warranted.

Petition for review transferred.
· Although court ordinarily defers to agency's interpretation of its own regulation, it need not accord any deference to an unreasonable construction that does not conform with wording and purpose of regulation.

Sierra Club v. U.S. E.P.A., 346 F.3d 955, 3 Cal. Daily Op. Serv. 9015, 2003 Daily Journal D.A.R. 11,343 , 9th Cir., Oct 09, 2003.
Environmental group petitioned for judicial review of order in which Environmental Protection Agency (EPA) concluded that California county would have achieved 24-hour air quality standards required by Clean Air Act (CAA) but for negative effects of transborder emissions from Mexico. County air pollution control district intervened. The Court of Appeals, O'Scannlain, Circuit Judge, held that EPA's conclusion ran counter to evidence before it, warranting remand with instructions.

Petition granted; order vacated and remanded with instructions.
· When court reviews agency action involving primarily issues of fact, and when analysis of the relevant documents requires a high level of technical expertise, court must defer to the informed discretion of the responsible federal agencies.
· While court's deference to agency is significant on review pursuant to Administrative Procedure Act (APA), court may not defer to an agency decision that is without substantial basis in fact.
· In reviewing agency's explanation for its action under Administrative Procedure Act (APA), court must consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment.
· Although the normal course of action when the record fails to support an agency's decision is to remand to the agency for additional investigation or explanation, remanding with instructions is proper in exceptional cases.

Other Courts

Court of International Trade
Corus Staal BV v. U.S. Dept. of Commerce, 279 F.Supp.2d 1363 , CIT, Aug 12, 2003.
Dutch manufacturer of hot-rolled carbon steel flat products and American importer of such products brought actions appealing final antidumping determination of the Department of Commerce finding that hot-rolled steel from the Netherlands was being sold, or likely being sold, in the United States at less than fair value. After consolidation, judgment was granted to petitioners on the agency record, 259 F.Supp.2d 1253, and case was remanded. On return following remand, the Court of International Trade, Restani, J., held that: (1) Commerce's revised practice, calculating 6-month period for collection of provisional measures after preliminary determination in antidumping investigation, based upon days, rather than calendar months, was reasonable, but (2) rule of mandate precluded consideration of Commerce's argument that appropriate date to resume collection of cash deposits was date that International Trade Commission (ITC) published its final affirmative injury determination.

Sustained in part and reversed in part.
· Under "mandate rule," lower court or agency may consider new issue on remand only if there is showing that (1) controlling legal authority has changed dramatically; (2) significant new evidence, not earlier obtainable in exercise of due diligence, has come to light; or (3) that blatant error in prior decision will, if uncorrected, result in serious injustice.
· Although primarily applicable between courts of different levels, law of the case doctrine and mandate rule apply to judicial review of administrative decisions, and require administrative agency, on remand from court, to conform its further proceedings in the case to principles set forth in the judicial decision, unless there is compelling reason to depart.
