District Courts

D.C. District Court
American Rivers v. U.S. Army Corps of Engineers, 271 F.Supp.2d 230, 57 ERC 1106, 33 Envtl. L. Rep. 20,239 , D.D.C., Jul 12, 2003.

Environmental groups sued United States Army Corps of Engineers, Secretary of the Army, United States Fish and Wildlife Service, and Secretary of the Interior, alleging that manner in which Corps operated river's dam and reservoir system and in which Service had carried out its responsibilities under Endangered Species Act (ESA) had adversely affected three protected species, asserting claims under ESA, Flood Control Act (FCA), and Administrative Procedure Act (APA). Groups moved for preliminary injunction. The District Court, Kessler, J., held that: (1) FCA and Corps' master manual afforded Corps sufficient discretion in its management of river basin that Corps was required to fulfill its responsibilities under ESA; (2) groups established likelihood of success on merits of claims that Service's supplemental biological opinion and Corps' operating plan for year violated ESA and APA; (3) irreparable harm required for preliminary injunctive relief existed; (4) balance of harms weighed in favor of preliminary injunction; (5) public interest considerations weighed in favor of preliminary injunction; and (6) preliminary injunction was warranted.

Motion granted.
· Although, as a general rule, plaintiffs may not supplant or supplement the administrative record for purposes of judicial review, courts may consider extra-record evidence in its review of agency actions under certain circumstances.
· In making arbitrary and capricious determination when reviewing agency action under Administrative Procedure Act (APA), court may not substitute its judgment for that of the agency; accordingly, court does not undertake its own factfinding, but reviews the administrative record assembled by the agency to determine whether its decision was supported by a rational basis.
· In reviewing agency action pursuant to Administrative Procedure Act (APA), court's limited role is to ensure that the agency's decision is based on relevant factors and not a clear error of judgment, and if the agency's reasons and policy choices conform to certain minimal standards of rationality, its rule is reasonable and must be upheld.
· In reviewing agency action pursuant to Administrative Procedure Act (APA), court's limited role is to ensure that the agency's decision is based on relevant factors and not a clear error of judgment, and if the agency's reasons and policy choices conform to certain minimal standards of rationality, its rule is reasonable and must be upheld.
· Presumption of agency expertise may be rebutted if agency's decisions are not reasoned.
· When agency fails to articulate a rational connection between the facts found and the choice made, court may not supply a reasoned basis for the agency's action that the agency itself has not given.
· If an agency fails to articulate a rational basis for its decision, it is appropriate for a court to remand for reasoned decision-making.

Canady v. Erbe Elektromedizin GmbH, 271 F.Supp.2d 64 , D.D.C., Jul 31, 2002.

Owner of patent for electrosurgical device sued competitor for infringement. On plaintiff's motion to lift stay, imposed by court pending outcome of Patent and Trademark Office reexamination proceedings, the District Court, Urbina, J., held that lifting of stay was not warranted.

Motion denied.
· Claim involving administrative agency action is not ripe for judicial review until agency action is final.

National Home Equity Mortg. Ass'n v. Office of Thrift Supervision, 271 F.Supp.2d 264 , D.D.C., Jul 14, 2003.
Trade association for state-chartered housing creditors (SHCs) other than commercial banks and credit unions brought action under Administrative Procedure Act (APA), challenging amended rule making certain regulations of Office of Thrift Supervision (OTS) applicable or inapplicable to SHCs engaging in alternative mortgage transactions pursuant to Alternative Mortgage Transaction Parity Act (AMTPA). Parties cross-moved for summary judgment. The District Court, Kessler, J., held that: (1) state regulations governing prepayment penalties and late fee charges with respect to alternative mortgage transactions were not preempted by AMTPA; (2) OTS' interpretation as to scope of preemption under AMTPA was entitled to deference; and (3) amended rule, which concluded that federal regulations pertaining to prepayment penalty and late fee restrictions were not essential or intrinsic to SHCs' ability to offer alternative mortgage transactions, was not arbitrary and capricious.

Summary judgment for government.
· In reviewing agency action pursuant to Administrative Procedure Act (APA), court must consider whether agency's decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment.
· In reviewing agency action pursuant to Administrative Procedure Act (APA), court must consider whether agency's decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment.
· If agency's reasons and policy choices conform to certain minimal standards of rationality, challenged rule is reasonable and must be upheld on review pursuant to Administrative Procedure Act (APA), even though the court itself might have made different choices.
· In reviewing agency action pursuant to arbitrary and capricious standard of review of Administrative Procedure Act (APA), court does not undertake its own factfinding; instead, court must review the administrative record assembled by the agency to determine whether its decision was supported by a rational basis.
California District Court


Brazina v. Paul Revere Life Ins. Co.,  271 F.Supp.2d 1163 , N.D.Cal., Apr 24, 2003.
Insured orthopedic surgeon brought state court suit against disability insurers, alleging wrongful withholding of disability benefits, and against Department of Insurance, alleging that Insurance Commissioner violated statute in approving policy language. Defendants removed action, and insured moved to remand. The District Court, Patel, Chief Judge, held that: (1) omission of nondiverse Commissioner from original caption of complaint did not warrant removal; (2) claim for writ of mandamus against Commissioner raised possible cause of action that rendered joinder non-fraudulent; (3) neither limitations nor exhaustion of administrative remedies doctrine were sufficient to preclude possible causes of action against Commissioner; and (4) misjoinder of claims did not rise to level of fraudulent joinder.

Motion to remand granted.
· Under California law, administrative mandamus is available only if the challenged decision results from a proceeding in which, by law: (1) a hearing is required to be given, (2) evidence is required to be taken, and (3) discretion in the determination of facts is vested in the agency.
· Under California law, if an agency is not required to hold a hearing, the agency's actions may be challenged through an ordinary writ of mandamus, rather than administrative writ of mandamus.
· Under California law, exhaustion of administrative remedies is a prerequisite to state court jurisdiction and may be asserted by defendants through a demurrer.
· Under California law, rule requiring exhaustion of administrative remedies does not apply when an administrative remedy is unavailable or inadequate.

Del Puerto Water Dist. v. U.S. Bureau of Reclamation, 271 F.Supp.2d 1224 , E.D.Cal., May 13, 2003.
Water district brought action against United States Bureau of Reclamation, seeking injunction requiring Bureau to recognize and grant the district water contract delivery priority over other contractors involved in statutorily authorized project. Two other water districts intervened. Motions to dismiss were filed. The District Court, Wanger, J., held that: (1) action was not ripe for review; (2) Bureau did not make a final agency decision on water district's priority, precluding review under the Administrative Procedure Act (APA); (3) water district's original water delivery contract with Bureau did not give district right to priority over other contractors for future delivery contracts; and (4) district was not entitled to priority under a trust theory.

Motions granted.
· Review under the arbitrary and capricious standard of the Administrative Procedure Act (APA) is narrow, and the reviewing court may not substitute its judgment for that of the agency.
· Ripeness requirement is designed to prevent the courts, through avoidance of premature adjudication, from entangling themselves in abstract disagreements over administrative policies, and also to protect the agencies from judicial interference until an administrative decision has been formalized and its effects felt in a concrete way by the challenging parties.
· Ripeness doctrine is concerned with whether the initial decision-maker has arrived at a definitive position on the issue that inflicts an actual, concrete injury.
· In deciding whether an agency's decision is, or is not, ripe for judicial review, factors to consider are: (1) whether delayed review would cause hardship to the plaintiffs; (2) whether judicial intervention would inappropriately interfere with further administrative action; and (3) whether the courts would benefit from further factual development of the issues presented.
· Two conditions must be met for agency action to be considered final under the Administrative Procedure Act (APA): first, the action should mark the consummation of the agency's decision making process, and second, the action should be one by which rights or obligations have been determined or from which legal consequences flow.
Colorado District Court

Mainstream Marketing Services, Inc. v. F.T.C., --- F.Supp.2d ----, 2003 WL 22213517, 2003-2 Trade Cases P 74,159 , D.Colo., Sep 25, 2003.
Telemarketing companies brought suit challenging Federal Trade Commission's (FTC) telemarketing sales regulations. On cross-motions for summary judgment, the District Court, Nottingham, J., held that: (1) regulations relating to do- not-call registry violated First Amendment free speech protections, but (2) regulation concerning abandoned calls was valid.

Motions granted in part and denied in part.
· In contrast to situation where rule is asserted to be improper when measured against enabling statute, court owes no deference to agency's position that rule is permissible interpretation of Constitution.
· If Congress, by failing to directly address an issue, has left gap for agency to fill, agency's regulations filling this gap are given controlling weight unless they are arbitrary, capricious, or manifestly contrary to statute; considerable weight should be accorded to executive department's construction of statutory scheme it is entrusted to administer.
Idaho District Court

National Resources Defense Council v. Abraham, 271 F.Supp.2d 1260, 56 ERC 2169, 33 Envtl. L. Rep. 20,235 , D.Idaho, Jul 03, 2003.
Environmental group brought action challenging validity of order issued by Department of Energy (DOE) to govern disposal of high-level radioactive waste at sites used for storage of reprocessing waste from nuclear weapons production. Parties cross-moved for summary judgment. The District Court, Winmill, Chief Judge, held that: (1) DOE did not have discretion to dispose of defense high-level radioactive waste somewhere other than repository established under Nuclear Waste Policy Act (NWPA), and (2) order conflicted with NWPA and thus was invalid.

Plaintiff's summary judgment motion granted.
· Statute's use of the term "shall" means that the direction is mandatory and does not allow for discretion on agency's part.
· While agency has authority to fill any gap left by Congress, it does not have the authority to adopt a policy that directly conflicts with its governing statute.
Kansas District Court

Bishop v. Veneman, --- F.Supp.2d ----, 2003 WL 22208553 , D.Kan., Aug 14, 2003.
Farmer brought administrative procedure against Department of Agriculture, challenging reduction in payment under production flexibility contract (PFC) between farmer and government, made because of farmer's failure to control weeds on land withheld from production. Farmer appealed affirmance by Director of National Appeals Division of Department, of lower level decisions confirming reduction. The District Court, Crow, Senior District Judge, held that: (1) question whether regulation providing for reduction was void for vagueness was beyond scope of review; (2) question whether Department discriminated against farmer in enforcement of regulation was beyond scope of review; (3) reduction of payment by three times cost of weed control was enforceable damages provision rather than unenforceable penalty; (4) second warning that weeds were not under control was not required before reduction could be made; and (5) earlier warning letter satisfied warning requirement, even though weed problems had been remedied before it was received.

Administrative decision affirmed.
· Duty of a court reviewing agency action under the "arbitrary or capricious" standard is to determine whether the agency examined the relevant evidence and articulated a rational connection between the facts found and the decision made.
Maine District Court

Wade v. Life Ins. Co. of North America, 271 F.Supp.2d 307 , D.Me., Jun 03, 2003.
Participant brought Employee Retirement Income Security Act (ERISA) action against insurer, seeking long term disability benefits. On insurer's motion for judgment on the administrative record, the District Court, Singal, Chief Judge, held that: (1) insurer had sufficient discretionary authority to warrant arbitrary and capricious review; (2) insurer's financial stake in outcome of its decision to deny benefits did not render such decision arbitrary and capricious; (3) insurer did not unreasonably manipulate evidence available to it, so as to act arbitrarily and capriciously; and (4) insurer was not estopped from maintaining that participant was not disabled, by fact that insurer had supplied participant with attorney to appeal initial adverse decision by Social Security Administration.

Motion granted.
· Application of deferential standard to denial of ERISA benefits did not violate participant's right to due process by prohibiting meaningful access to court otherwise afforded to any civil litigant whose access was not limited by specific statutory or constitutional command, where any narrowing of participant's access to judiciary was noticed in summary plan description (SPD) and agreed to by participant.
· Benefits eligibility determinations by the Social Security Administration are not binding on disability insurers.
Oregon District Court

Oregon v. Norton, 271 F.Supp.2d 1270 , D.Or., Jul 01, 2003.
State brought action for review of decision of the Secretary of the Interior which determined that a parcel of land was acquired as part of the restoration of lands to an Indian tribe, and thus was eligible for gaming under Indian Gaming Regulatory Act (IGRA). Tribe intervened, and all parties cross-moved for summary judgment. The District Court, Coffin, United States Magistrate Judge, held that Secretary did not abuse her discretion in determining that land was acquired as part of a restoration of lands to the tribe.

State's motion denied and motions of Secretary and tribe granted.
· Under the Administrative Procedure Act (APA), a court must uphold an agency decision unless it is arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.
· In review, under the Administrative Procedure Act (APA), of an agency action, court is not empowered to substitute its judgment for that of the agency.

· In review, under the Administrative Procedure Act (APA), of an agency action, court may set aside an agency's decision if the agency relied on factors Congress did not intend it to consider, entirely failed to consider an important aspect of the problem, offered an explanation that ran counter to the evidence before the agency, or offered one that is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.
· A court reviews an agency's interpretation of a statute under a two-part analysis, asking whether Congress has directly addressed the question at issue and, if Congress's intent is unclear, whether the agency's answer is based on a permissible construction of the statute.
· In determining whether an agency's construction of a statute is permissible, court considers whether Congress has explicitly instructed the agency to flesh out specific provisions of the general legislation, or has impliedly left to the agency the task of developing standards to carry out the general policy of the statute.
· Where Congress' delegation of authority to an agency, to develop standards to carry out the general policy of a statute, is implicit, court may not substitute its own construction of a statutory provision for a reasonable interpretation made by the administrator of the agency.
Circuit Courts

Federal Circuit

Kuzma v. Principi, 341 F.3d 1327 , Fed.Cir., Aug 25, 2003.
Veteran appealed from judgment of the United States Court of Appeals for Veterans Claims, Donald L. Ivers, J., which denied his motion for remand of denial of his claim for increased disability rating to the Board of Veterans' Appeals pursuant to the Veterans Claims Assistance Act (VCAA). The Court of Appeals, Mayer, Circuit Judge, held that section of the VCAA which provided for increased assistance to veterans preparing their claims was not retroactively applicable to veteran's claim, which was pending on date VCAA was enacted; overruling Karnas v. Derwinski, 1 Vet.App. 308, and Holliday v. Principi, 14 Vet.App. 280.

Affirmed.
· Congressional enactments and administrative rules will not be construed to have retroactive effect unless their language requires this result.
2nd Circuit

Brody v. Village of Port Chester, 345 F.3d 103 , 2nd Cir.(N.Y.), Sep 24, 2003.

Landowner alleged New York's condemnation procedures used by village in condemning his commercial property violated landowner's due process rights. The United States District Court for the Southern District of New York, Harold Baer, Jr., J., 2001 WL 1111513, granted village's motion for summary judgment, and landowner appealed. The Court of Appeals, Sotomayor, Circuit Judge, held that: (1) landowner lacked standing to challenge the lack of individual notice of hearing regarding condemnation of his commercial property; (2) landowner had standing to assert due process challenge based on village's failure to provide him with actual notice of the determination and findings from public hearing; (3) claims challenging the constitutionality of New York's condemnation procedures were not barred by res judicata; and (4) conduct of entering into advance payment agreement with village and accepting advance payment of $1,800,000 did not render landowner's challenges to the condemnation moot.

Vacated and remanded.
· Condemnee had standing to assert due process challenge based on village's failure to provide him with actual notice of the determination and findings from public hearing regarding condemnation of his commercial property and of the 30 day limitation period in which to appeal; condemnee stated unequivocally that he did not know that the determination and findings existed or that he had a right to appeal within 30 days, and that he would have appealed the findings if he had been given notice.

Schneider v. Feinberg, 345 F.3d 135 , 2nd Cir.(N.Y.), Sep 26, 2003.
Action was brought challenging regulations, interpretive methodologies, and policies adopted by Department of Justice and special master charged with administering the September 11th Victim Compensation Fund. The United States District Court for the Southern District of New York, Alvin K. Hellerstein, J., 262 F.Supp.2d 273, dismissed claims on summary judgment. Appeal was taken. The Court of Appeals held that: (1) to extent that they did not contradict the Air Transportation and Safety and System Stabilization Act, regulations adopted to aid in administration of fund, as well as presumed award tables adopted to implement statute and regulations, were entitled to Chevron deference; (2) special master's refusal to promulgate presumed loss tables above the 98th percentile, coupled with requirement that claimants seeking more than maximum presumed award of $ 4 million demonstrate "extraordinary circumstances," did impose impermissible de facto cap on awards; (3) special master's comments and suggestions that fueled impression that he had closed his mind to awards that exceeded his idea of what was appropriate, did not command Chevron deference, so as to support declaration that special master had imposed impermissible cap on awards; (4) regulations, interpreting Act to permit awards that were below full recovery for claimants' economic loss, did not violate Act; (5) regulation providing that "individual circumstances," as used to calculate compensation to be awarded to claimants, could include financial needs or financial resources of claimant or victim's dependents and beneficiaries was not impermissible interpretation of Act; (6) regulation, providing that special master could not compensate claimants for those categories or types of economic losses that would not be compensable under law of state that would be applicable to any tort claims brought by or on behalf of victim, was reasonable interpretation of Act; and (7) court lacked jurisdiction to decide whether special master's use of higher consumption rates for single persons, in methodology for calculating presumed awards from fund, was arbitrary and capricious.

Affirmed in part, and appeal dismissed in part.
· Under the Administrative Procedure Act (APA), agency action is not subject to judicial review to the extent that such action is committed to agency discretion by law; there is no jurisdiction if governing statute or regulations are drawn so that a court would have no meaningful standard against which to judge agency's exercise of discretion.
3rd  Circuit
Borough of Columbia v. Surface Transp. Bd., 342 F.3d 222 , 3rd Cir.(Pa.), Aug 26, 2003.
Holder of option to purchase stretch of unused rail line petitioned for review of decision by Surface Transportation Board (STB), which allowed operator of salvage yard adjacent to rail line to purchase line through an offer of financial assistance (OFA). Borough intervened. The Court of Appeals, Pollak, District Judge for the United States District Court for the Eastern District of Pennsylvania, sitting by designation, held that: (1) evidence supported STB's determination that salvage yard operator genuinely contemplated continuing rail service on the line, as required by Interstate Commerce Commission Termination Act (ICCTA), and (2) STB did not take option holder's property under the Fifth Amendment.

Petition denied.
· If an agency departs from its own precedent without a reasoned explanation, the agency may be said to have acted arbitrarily and capriciously under the Administrative Procedure Act (APA).
6th Circuit

Peabody Coal Co. v. Odom, 342 F.3d 486, 2003 Fed.App. 0303P , 6th Cir., Aug 25, 2003.
Coal company and insurer petitioned for review of Department of Labor Benefits Review Board (BRB) decision affirming award of black lung benefits to claimant. The Court of Appeals, Keith, Circuit Judge, held that: (1) in evaluating medical evidence, ALJ properly accorded additional weight to opinions of claimant's treating physician and did not ignore opinions of other physicians, and (2) ALJ's decision to award benefits, based on finding that claimant had proven material change in conditions since denial of earlier claim and that he established presence of pneumoconiosis by newly submitted evidence, was supported by substantial evidence and was consistent with applicable law.

Affirmed.
· More than a mere scintilla,"substantial evidence" is that which reasonable mind might accept as adequately supporting conclusion.
9th Circuit
California Dept. of Water Resources v. F.E.R.C., 341 F.3d 906, 3 Cal. Daily Op. Serv. 7788, 2003 Daily Journal D.A.R. 9751 , 9th Cir., Aug 27, 2003.

State's water management agency, which operated dams and reservoirs that generated electricity, challenged Federal Energy Regulatory Commission (FERC) order granting to public corporation in charge of state's energy grid authority to control agency's planned power outages. The Court of Appeals, Schroeder, Chief Judge, held that: (1) FERC order was final as required for judicial review, and (2) FERC acted arbitrarily and capriciously in issuing order without considering all relevant factors, namely significance of difference between agency and private electricity-generating companies.

Petition granted in part, denied in part and remanded.
· Factors in determining finality of administrative order for purposes of judicial review include whether: (1) order amounts to definitive statement of agency's position; (2) order has direct and immediate effect on day-to-day operations of party seeking review; and (3) immediate compliance is expected.
· On review of administrative order, as long as record reflects that order was based on consideration of relevant factors and there was no clear error of judgment, decision was not arbitrary or capricious.

Citizens for Better Forestry v. U.S. Dept. of Agriculture, 341 F.3d 961, 56 ERC 2132, 3 Cal. Daily Op. Serv. 7837, 2003 Daily Journal D.A.R. 9853 , 9th Cir.(Cal.), Aug 28, 2003.

Environmental groups brought action against United States Department of Agriculture (USDA) and the United States Forest Service, seeking injunctive relief to preclude implementation of a new national forest management policy based on claim that defendants failed to comply with procedural requirements of the National Environmental Policy Act (NEPA) and the Endangered Species Act (ESA) prior to promulgation of policy. The United States District Court for the Northern District of California, Martin J. Jenkins, J., granted partial summary judgment in favor of defendants, and environmental groups appealed. The Court of Appeals, Wardlaw, Circuit Judge, held that: (1) complete deprivation of groups' opportunity to comment on USDA's environmental assessment (EA) and finding of no significant impact (FONSI) under NEPA, along with USDA's failure to comply with biological-assessment requirements of ESA during rulemaking process, were sufficient procedural violations to confer standing on environmental groups; (2) groups' allegations, supported by numerous affidavits, sufficiently demonstrated concrete interest required to confer standing; (3) groups established reasonable probability of new national forest management policy's threat to their concrete interest in enjoying national forests around the country, required for standing; (4) groups adequately demonstrated redressibility required for standing; (5) groups had organizational standing to bring action on behalf of members; (6) groups bringing enforcement action under the Administrative Procedure Act (APA) satisfied statutory requirements for standing; (7) action was ripe for review.

Reversed and remanded.
· In addition to the constitutional requirements for standing, a petitioner who brings a statutory enforcement action under the Administrative Procedure Act (APA) must meet its statutory requirements for standing by establishing: (1) that there has been final agency action adversely affecting the plaintiff, and (2) that, as a result, it suffers legal wrong or that its injury falls within the zone of interests of the statutory provision the plaintiff claims was violated.

M.L. v. Federal Way School Dist., 341 F.3d 1052, 180 Ed. Law Rep. 89, 3 Cal. Daily Op. Serv. 7997, 2003 Daily Journal D.A.R. 10,038 , 9th Cir.(Wash.), Sep 02, 2003.
Parents of student with autism and mental retardation brought action against school district and school superintendent, alleging that school district violated the Individuals with Disabilities Education Act (IDEA) by providing an inadequate evaluation of student and failing to provide parents an opportunity to meaningfully participate in the development of an individualized education program (IEP). The United States District Court for the Western District of Washington, John C. Coughenour, Chief Judge, granted summary judgment in favor of defendants, and parents appealed. The Court of Appeals, Alarcón, Senior Circuit Judge, held that: (1) school district's failure to have a regular education teacher participate in meeting of IEP team for student was violation of the IDEA's procedural requirement that regular education teacher be included if child at issue "may be" participating in a regular education program; (2) district's procedural violation of IDEA in failing to include a regular education teacher on IEP team did not result in loss of educational opportunity for student, and thus did not deny student free appropriate public education (FAPE); (3) district's failure to include someone with firsthand knowledge of student on student's IEP team was not a procedural violation of the IDEA; (4) fact that district included special education teachers from student's potential future school on IEP team was not evidence that district predetermined student's placement, and was not a procedural violation of the IDEA; (5) district did not violate the IDEA's mainstreaming requirement by placing student in self-contained classroom; and (6) parents failed to demonstrate that student was denied a FAPE under the IDEA by district's alleged failure to stop teasing of student by other students.

Affirmed.
· Where the district court relies on a written record of administrative proceedings, the clearly erroneous standard applies to the district court's findings of fact.
11th Circuit

Georgia Power Co. v. Teleport Communications Atlanta, Inc., --- F.3d ----, 2003 WL 22228763, 16 Fla. L. Weekly Fed. C 1181 , 11th Cir., Sep 29, 2003.
Power company petitioned for review of final order of Federal Communications Commission (FCC), No. PA 00-005, affirming decision by its Cable Service Bureau, which reduced company's annual utility pole rental rate charged to telecommunications service provider. The Court of Appeals, Black, Circuit Judge, held that: (1) company failed to satisfy its burden, in pole attachment dispute, to develop presumptive average number of attachers on its poles and, following request, to supply methodology and underlying data that substantiated its rate; (2) FCC did not impermissibly engage in retroactive rulemaking when it independently adopted presumptive average numbers for attachments on company's poles; (3) FCC did not act arbitrarily and capriciously when it refused to allow company to supplement record to provide information that would have substantiated its pole attachment rate; (4) FCC's inclusion of utilities and government agencies as possible "attaching entities" when determining presumptive average number of attachments, which resulted in reduction in rate that company could impose on each attaching entity, was reasonable interpretation of Telecommunications Act; (5) Telecommunications Act did not provide that FCC could only intervene in pole attachment disputes after negotiations between the parties had broken down; (6) even if Act limited FCC's power to intervene, FCC did not prematurely intervene in the parties' dispute; and (7) rate that FCC determined company could charge did not deny company just compensation for taking mandated by the Telecommunications Act.

Petition denied.
· Statute or administrative regulation does not operate retroactively merely because it applies to prior conduct, rather, statute or regulation has retroactive effect if it would impair rights a party possessed when he acted, increase his liability for past conduct, or impose new duties with respect to transactions already completed.
Georgia Power Co. v. Teleport Communications Atlanta, Inc., --- F.3d ----, 2003 WL 22228967, 16 Fla. L. Weekly Fed. C 1185 , 11th Cir., Sep 29, 2003

Utility petitioned for review of an order of the Federal Communications Commission (FCC), No. PA 00-005, 2001 WL 1412215, dismissing its appeal from an order of Cable Services Bureau setting just compensation for a taking. The Court of Appeals, Black, Circuit Judge, held that: (1) intervenors were precluded from raising issues on appeal not raised by the principal parties., and (2) without an order from the full FCC, utility could not petition court for review of order of Cable Services Bureau.

Petition dismissed.
· Only final agency actions can be subject to judicial review.
Gonzalez-Sanchez v. International Paper Co., --- F.3d ----, 2003 WL 22209329, 8 Wage & Hour Cas.2d (BNA) 1876, 16 Fla. L. Weekly Fed. C 1172, 11th Cir.(Fla.), Sep 25, 2003.

Migrant employees of farm labor contractors (FLCs) sued paper manufacturers, alleging that manufacturers were joint employers liable under Fair Labor Standards Act (FLSA) and Migrant and Seasonal Agricultural Worker Protection Act (MSAWPA). Employees moved for class certification, and manufacturers moved for summary judgment. The United States District Court for the Northern District of Florida, No. 00-00036-CV-4-RV-SMN, Roger Vinson, Chief Judge, entered summary judgment for manufacturers on joint employer issue, without determining whether class should be certified. Employees appealed. The Court of Appeals held that: (1) manufacturers were not joint employers, and (2) issue of class certification was not rendered moot by District Court's conclusion that manufacturers were not employees' employers.

Affirmed in part; vacated and remanded in part.
· The Court of Appeals accords significant weight to the statutory interpretation of the executive agency charged with implementing the statute being construed, particularly where that interpretation is incorporated in a formally published regulation.

